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CA 3300C 0001

COOPERATIVE
AGREEMENT
between
the
NATIONAL PARK SERVICE
and
MONTGOMERY COUNTY, MARYLAND

This Agreement is made and entered into between the UNITED STATES OF AMERICA,
DEPARTMENT OF THE INTERIOR, NATIONAL PARK SERVICE, hereinafter referred to as
the Service, and MONTGOMERY COUNTY, MARYLAND, hereinafter referred to as the

County.

Article I. Background and Objectives

WHEREAS, the Service is charged with thel responsibility for administering those areas in the
National Park System of the United States which are located in the District of Columbia and its
environs, known as the National Capital Region, including the area calied Gien Echo Park; and

WIHEREAS, Glen Echo Park, a unit of the National Park System located 1.5 miles northwest of
Washington, D.C,, in Montgomery County, Maryland, has served the region as a center for
education, entertainment and cultural development for over a century; and

WHEREAS, Glen Echo Park, which has been the site of a National Chautauqua (1891), an
amusement park (1899 - 1968), and an arts and cultural park (1971 - present), has served as a
haven for generations of area residents and visitors; and

WHEREAS, Glen Echo Park is listed in the National Register of Historic Places, and the County
fully recognizes that the Park’s historic buildings are to be preserved in accordance with the
Secretary of the Interior’s Standards for Historic Preservation; and

WHEREAS, it is the policy of the Service to develop varied and innovative programs in the
Washington metropolitan area in order to utilize to the fullest extent the facilities of the National
Park System for recreational, cultural, interpretive, and educational purposes and to provide
additional dimensions to the visitors’s enjoyment of National Park Service areas; and

WHEREAS, this Agreement is made to implement the Modified Public Partnership Alternative
identified in the Final Management Plan/Environmental Impact Statement for Gien Echo Park,
issued in the Federal Register on March 9, 2001, and selected in the Record of Decision issued in
the Federal Register on May 29, 2001; and

"WHEREAS, implementation of the selected Modified Public Partnership Alternative will
improve visitor experience, maintain the traditional uses of the Park, improve the diversity in its
programs, and enhance the preservation of cultural and historic resources; and




WHEREAS, this Agreement is also made in furtherance of the Service’s mission goals for Glen
Echo Park; and

WHEREAS, it is a Service mission goal to have Glen Echo Park continue to function as a multi-
use Park centered on the arts and humanities; and

WHEREAS, future improvements to Glen Echo Park will focus on maximizing the quality of
programs offered at the Park, attracting a wide range of Park visitors, and managing the Park in a
manner that allows it to be as financially solvent as possible; and

WHEREAS, it is also a Service mission goal to have Glen Echo Park operate as a high quality,
multi-faceted cultural arts program that attracts a diverse audience; and

WHEREAS, this will be accomplished by attracting and retaining artists known for mastery in
their medium; and

WHEREAS, Glen Echo Park serves as a venue for both aspiring and master artists to explore,
develop and share their skills with students and Park visitors; and

WHEREAS, it is also a Service mission goal to have Glen Echo Park encourage exploration and
participatory learning in the arts by providing a safe environment that fosters creativity where
free and creative expression and an exchange of individual and collective ideas and talents
flourish; and :

WHEREAS, it is also a Service mission goal to have Glen Echo Park programs preserve
traditional arts and respond to contemporary interests, attracting public participants from
throughout the United States; and

WHEREAS, it is also a Service mission goal to have Glen Echo Park land management and
conservation practices protect the integrity of the Potomac River Palisades and the water quality
of the Potomac River, and

WHEREAS, Glen Echo Park provides visual arts instruction in traditional and contemporary
themes, and instructors and students alike are encouraged to seek greater depth and diversity in
their medium by exploring new forms of expression; and

WHEREAS, Glen Echo Park is the site of exhibits and festivals that celebrate a range of visual
arts through exhibitions and demonstrations in a variety of media; and

WHEREAS, Glen Echo Park provides liberal arts instruction in both traditional and
contemporary themes, and instructors and students alike are encouraged to seek greater depth and
diversity in their medium by exploring new forms of performing, participatory, and liberal arts;
and




WHEREAS, Glen Echo Park is the site of performances and festivals that celebrate a range of
liberal and performing arts, and Park programs include social dances as well as performances in
music, dance, and theater; and

WHEREAS, Glen Echo Park is the site of environmental education programs that utilize the
Park’s natural resources in concert with the Park’s cultural resources, and interactive and hands-
on programs educate the public on the significance of the natural environment and their
relationship to it; and

WHEREAS, Glen Echo Park serves as a forum for bringing educational and interpretive
messages to the public, using interpretive signage, waysides and exhibits, public talks, guided
walks, and outreach programs; and '

WHEREAS, Glen Echo Park’s place in the national history is explored through interpretive
tools, and major interpretive themes of the Park include the growth and development of the
Chautauqua movement in the United States, the amusement park era and the popularity of trolley
parks, the early 20th century development of suburban communities, the struggle for civil rights
equality in the United States, and issues of historic preservation and adaptive reuse; and

WHEREAS, Glen Echo Park provides special event programming that offers opportunities for
interpreting the cultural heritage of the United States to a large number of visitors through a year-
round program of public lectures, seminars and forums, cultural festivals, film séries, and
concerts conducted by a variety of individuals and organizations; and

WHEREAS, Glen Echo Park’s Dentzel Carousel provides the public with the experiences
derived from riding an amusement park ride, and the carousel shall continue to be restored,
maintained, and operated at a level that preserves its artisanship and ensures its historic integrity;

and

WHEREAS, Glen Echo Park is managed in a manner that preserves the Park’s existing scenic
vistas of the Potomac River and the historic properties located adjacent to the site; and

WHEREAS, any new development at Glen Echo Park will be controlled in order to protect the
acsthetic environment by minimizing the visibility of the Park structures from the Potomac
River, Chesapeake and Ohio Canal, and the George Washington Memorial Parkway, and, where
practical, future changes within the Park shall seck to enhance the views of the Potomac River
Palisades within the Park; and

WHEREAS, Glen Echo Park operates in a manner that limits the adverse impact of its programs
and activities on the surrounding communities;

NOW THEREFORE, in consideration of the mutual promises contained herein, the Service and
‘the County enter into this Agreement.




Article I1. Statement of Substantial Involvement

Substantial Federal involvement on the part of the Service is anticipated during the performance
of the activities authorized under this Agreement. This involvement will include, but is not

limited to, the following areas:

A. Collaboration and/or participation in the management of the program activities carried
out in performance of the terms of this Agreement.

B. The right immediately to suspend and/or terminate activities, as provided in this
Agreement, if the conditions of this Agreement are not met.

C. The right to review and approve substantive provisions of subagreements entered into
under this Agreement and grant applications made by the County or its agents pursuant to
this Agreement.

D. Substantial direct Service participation is anticipated to ensure compliance with statutory
requirements. 2

E. Close monitoring of the operations carried out under this Agreement.

E. Meeting jointly with the County or its Designated Management Entity, hereinafter
referred to as the DME, to review and establish priorities for the expenditure of funds
from the account established for life cycle maintenance.

Article ITL Authori;x
The Service undertakes this Agreement pursuant to the legislative authorities of section 3 of the

Act of August 18, 1970 (84 Stat. 826;16 U.S.C. § 1a-2(g)), as amended. The Service further
undertakes this Agreement pursuant to the legislative anthorities of the Act of August 25, 1916

(35 Stat, 353; 16 U.S.C. §§ 1, 2-4), as amended; section 2 of the Act of August 21, 1935 (49 Stat.

666; 16 U.S.C. § 462(e)), as amended; and section 101(d) [Title I] of the Act of September 30,
1996 (110 Stat. 3009-189;16 U.S.C. § 1g). Notliing in this Agreement shall be construed as
affecting the authorities of the parties or as binding the partics beyond their respective
authorities.




Article IV, Statement of Work

A. The Service and the County agree as follows:

1.

Assignment of Land and Government Improvements. The Service hereby assigns

for use by the County during the term of this Agreement, the parcels of land and
Govemnment improvements described in Appendix A, attached hereto and
incorporated herein by reference, for the conduct of the operations authorized
herein. Such land and Government improvements shall hereinafter be referred to
as the Premises. The Service reserves the right to withdraw such assignment or a
portion thereof at any time during the term of this Agreement if; in the judgment
of the Service, such withdrawal is necessary for the purpose of enhancing or
protecting area resources or visitor enjoyment or safety. The Service shall not
make any such withdrawal unreasonably. Any permanent withdrawal of assigned
lands or improvements which are essential for conducting the operation
authorized hereunder will constitute a termination of this Agreement by the
Service.

Alcohol. No alcohol is permitted on the Premises without the express written
prior authorization of the Service. The Service and the County or its DME shall
develop the process for granting such authorization.

Appearance and Conduct of Employees, The County or its DME may be required,
upon written notification by the Service, to have its employees who come into
direct contact with the public wear, insofar as is practicable, a uniform or name
badge by which they may be known and distinguished as the employees of the
County or its DME. The County or its DME shall require its employees to
exercise courtesy and consideration in their relations with the public. The County
or its DME shall review the conduct of any of its employees whose actions or
activities are considered by the County or its DME or the Service to be
inconsistent with the proper administration of Glen Echo Park and the enjoyment
and protection of Park visitors, and shall take such actions as are necessary to
fully correct the situation. '

Assignments of this Agreement. The County may not assign this Agreement,
cither in whole or in part, without the prior written approval of the Service,

Constrl_iction.

a. The County or its DME may construct, subject to the prior written
approval of the Service, minor additions, buildings or structures
determined by the Service to be necessary for support of the authorized
activities of the County and otherwise to be consistent with the protection
and purposes of the Park area. Any new development must be consistent
with the Park’s management zoning map and mission goals. Moreover,




the total development area may not exceed forty percent (40%) of the total
Park area.

b. ‘Except with respect to historic property within the Premises, the County or
its DME may undertake any improvement to, or demolition of, property
within the Premises only upon written approval by the Service. The
County or its DME may submit a request to make improvements upon, or
to demolish, property to the Service. Upon receipt of a request to make
improvements upon, or to demolish, property, the Service must respond to
the request within thirty (30) days of receipt of the request; such response
from the Service must either be affirmative or negative, or, in the
alternative, indicate that further study is necessary before an affirmative or
a negative response can be provided.

Any improvement to, or demolition of, historic property may only be
approved if the Service determines that the improvement or demolition
complies with the Secretary of the Interior’s Standards for the Treatment
of Historic Properties (36 CFR Part 68), as well as the requirements of the
National Environmental Policy Act of 1969, hereinafler referred to as
NEPA, codified at 42 U.S.C. §§ 4321 et seq., the National Historic
Preservation Act, hereinafter referred to as the NHPA, codified at 16
U.S.C. § 470f, other relevant laws, and any programmatic Memoranda of
Agreement the Service may have with the Maryland State Historic
Preservation Office,

c. The Service will be constructing a new maintenance facility at the Park.
The Service hereby agrees to consult with the County conceming the
location and the use of such maintenance facility.

Environmental Protectioﬁ.

a. Environmental Data, Regofts, Notifications, and Approvals.

i Inventory of Hazardous Substances and Inventory of Waste
Streams. The County or its DME shall submit to the Service, at
least annually, an inventory of Federal Occupational Safety and
Health Admimstration (OSHA) designated hazardous chemicals
used and stored in the Premises by the County or its DME . The
Service may prohibit the use of any OSHA hazardous chemical by
the County or its DME in operations under this Agreement, The
County or its DME shall obtain the Service’s approval prior to
using any extremely hazardous substance, as defined in the
Emergency Planning and Community Right to Know Act of 1986,
codified at 42 U.S.C. §§ 1101 et seq., in operations under this
Agreement. The County or its DME shall also submit to the




ii.

1il.

v,

Service, at least annually, an inventory of all waste streams
generated by the County or its DME under this Agreement. Such
inventory shall include any documents, reports, monitoring data,
manifests, and other documentation required by applicable laws
regarding waste streams.

Reports. The County or its DME shall submit to the Service copies
of all documents, reports, monitoring data, manifests, and other
documentation required under applicable environmental laws to be
submitted to regulatory agencies,

Notification of Releases. The County or its DME shall give the
Service immediate written notice of any discharge, release or
threatened release (as these terms are defined by applicable laws)
within or at the vicinity of the Premises, of any hazardous or toxic
substance, material, or waste of any kind (whether solid, semi-
solid, liquid or gaseous in nature), including, without limitation,
building materials such as asbestos, or any contaminant, pollutant,
petroleum, petroleum product or petroleum by-product.

Notice of Violation. The County or its DME shall give the Service
in writing immediate notice of any written threatened or actual
notice of violation from other regulatory agencies of any applicable
law arising out of the activities, under this Agreement, of the
County or its DME, its agents or employees.

Communication with Regulatory Agencies. The County or its
DME shall provide timely written advance notice to the Service of
communications, including, without limitation, meetings, audits,
inspections, hearings and other proceedings, between regulatory
agencies and the County or its DME related to compliance with
applicable laws concerning operations under this Agreement, The
County or its DME shall also provide to the Service any written
materials prepared or received by the County or its DME in
advance of or subsequent to any such communications. The
County or its DME shall allow the Service to participate in any
such communications. The County or its DME shall also provide
timely notice to the Service following any unplanned
communications between regulatory agencies and the County or its
DME.




Corrective Action.

i. The County, at its sole cost and expense, or its DME, at its sole
cost and expense, shall promptly control and contain any discharge, -
release or threatened release, as set forth in this section, or any
threatened or actual violation, as set forth in this section, arising in
connection with the County or its DME’s operations under this
Agreement, including, but not limited to, payment of any fines or
penalties imposed by appropriate agencies. Following the prompt
control or containment of any release, discharge or violation, the
County or its DME shall take all response actions necessary to
remediate the release, discharge or violation, and to protect human
health and the environment,

il. The County or its DME shall comply with directives of the Service
to clean up or remove any materials, product or by-product used,
handled, stored, disposed, or transported onto or into the Premises
by the County or its DME to ensure that the Premises remain in
good condition.

Cost Recovery for the Environmental Activities of the County or its DME.

If the County or its DME does not promptly contain and remediate an
unauthorized discharge or release arising out of the activities of the County
or its DME, its employees, agents and contractors, as set forth in this
section, or correct any environmental self-assessment finding of non-
compliance, in full compliance with applicable laws, the Service may, in
its sole discretion and after notice to the County or its DME, take any such
action consistent with applicable laws as the Service deems necessary to
abate, mitigate, remediate, or otherwise respond to such releasc o
discharge, or take corrective action on the environmental self-assessment
finding, The County or its DME shall be liable for and shall pay to the
Service any costs of the Service associated with such action upon demand.
Nothing in this section shall preclude the County or its DME from seeking
to recover costs from a responsible third party.

Integrated Pest Management. All chemicals products used for pest or
plant control must be approved by the Service prior to use. County or
DME staff, as well as pesticide contractors with the County or its DME,
shall comply with the following guidelines.

i The County or its DME shall be responsible for contacting the
Service regarding any pest infestations or plants that pose a
problem during the year.




il. Approval for product use and treatment is on a case by case basis.
The Service will contact its Integrated Pest Management
Coordmator to determine the best course of action for pest
management and obtain approval for treatment,

iii, The Service’s Integrated Pest Management Coordinator will obtain
product approval or provide suggestions for alternative treatment
for a particular pest problem.

iv. If the County or its DME obtains the Service’s approval for the
application of any chemical products during the calendar year, then
the Pesticide Use Log provided by the Service should be completed
and submitted to the Service by January 15 of the following year.

Government Improvements. The County waives any right to any possessory
interest in the Government improvements assigned hereunder. Any improvements
affixed to such Government improvements heretofore, or hereafter provided by
the County, shall be the property of the United States. Nothing herein shall be
deemed to create in the County or any of its cooperators any right, title, or interest,
or any other compensable interest in the buildings or structures, or improvements
to the buildings and structures, made available for their use by this Agreement.

Life Cycle Maintenance Account,

a. Commencing upon the effective date of this Agreement, and continuing
for the term of this Agreement, the County or its DME agrees to set aside a
percentage of 1ts “gross receipts,” as herein defined, on all sales and
business transacted upon the Premises. The percentage amount of “gross
reccipts” set aside shall be in accord with the following:

i. During the first three years of this Agreement, the County or its
DME may set aside between one percent to fivé percent (1% - 5%)
of “gross receipts.” The County or its DME shall use its best
efforts in this regard,

i, During the fourth year of this Agreement, the County or its DME
shall set aside between one percent to five percent (1% - 5%) of
“gross receipts.”

ii. During the fifth year of this Agreement, and for all subsequent
years that this Agreement is in effect, the County or its DME shall
set aside five percent (5%) of “gross receipts.”

z e S i e T e e
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Sucl. _nount shall be collected by the County . its DME and shall be
deposited into a Federally insured interest bearing account, designated a
“Life Cycle Maintenance Account,” established by the County or its DME.
The funds in the Life Cycle Maintenance Account shall be used to carry
out, on a project basis, repair and maintenance of the Premises that are
non-recurring within a seven year time frame. Such projects may include
repair or replacement of foundations, building frames, subfloors, drainage, -
rehabilitation of building systems, such as electrical, plumbing, built-in
heating and air conditioning, roof replacement and similar projects. Such
funds shall not be considered to be Federal government funds. The funds
shall be deposited to this account on or before the fifteenth (15) day of
February, May, August and November. All funds credited in this manner
to the account shall accrue indefinitely until expended in the manner set
forth in subparagraph (e) of this Article. The County or its DME shall, on
or before the fifteenth (15) day of the aforementioned months during the
term of this Agreement, deliver to the Service a “Statement of Sales and
Business Transactions” sefting forth the amount of “gross receipts”
received by the County or its DME for the quarter immediately preceding
the delivery of such “Statement of Sales and Business Transactions.” If
the County or its DME fails to make timely deposits into the Life Cycle
Maintenance Account, the Service may terminate this Agreement for
default or require the County to post a bond in an amount equal to the
estimated annual Life Cycle Maintenance Account allocation, based on the
preceding year’s gross receipts.

The County or its DME shall, on or before thirty (30) days after the
expiration of each fiscal year during the tern of this Agreement, deliver to
the Service an annual “Statement of Sales and Business Transactions”
setting forth the amount of “gross receipts” made by the Couwity or its
DME each and every month for the fiscal year immediately preceding the
delivery of such “Statement of Sales and Business Transactions.”

The Service and the County, or its DME, shall meet quarterly on or before
the last day of February, May, August and November to jointly review and
establish priorities for the expenditure of funds from the Life Cycle
Maintenance Account. Additional meetings may be eld at the request of
either party.

The balance in the Life Cycle Maintenance Account shall be available for
projects in accordance with the Life Cycle Maintenance Account’s
purpose. Expenditure of fands from this account shall be made by the
County or its DME only upon the prior written concurrence of the Service,
In this instance, prior written concurrence means approval given for the
project and the dollar amount to be spent on such project. It does not
mean prior written approval for each check to be issued by the County or
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its DME. For all expenditures made for each project from the account, the

County or its DME shall maintain auditable records including invoices,
billings, and canceled checks.

The term “gross receipts,” as used herein, shall mean the total amount
received by the County or its DME from activities covered by this
Agreement, including, but not limited to:

L The rental of facilities and/or accommodations;

ii. Donations in.lieu of payment for the use of facilities and/or
accommodations. If, however, the value of a donation
made in lien of payment for the use of facilities and/or
accommodations exceeds the established fee for such use,
then the excess value shall be treated as a pure donation and
shall not be subject to the “gross receipts™ calculation;

1il. Sales of goods and services for cash or credit, including
sales of tickets to performances and sales through vending
machines and other coin-operated devices, other than
telephones. Only revenues actually received by the County
or its DME from coin-operated telephones shall be included
in gross receipts; and

iv. Commissions eamed on contracts with third parties
operating in the facilities included in this Agreement.

Excluded from “gross receipts” are cash discounts on purchases; cash
discounts on sales; interest on monies loaned or in bank accounts; income
from investments; sales and excise taxes that are added as separate charges
to approved sales prices, provided that the amount excluded shall not
exceed the amount actually due or paid government agencies; revenue
generated from the operation of the Park’s carousel; and monies received
in the form of grants, donations, bequests or gifts.

In computing “gross receipts” for any purpose of this Agreement, the
County agrees that its accounts will be kept in such a manner that there
will be no diversion or concealment of income in the operations authorized
hereunder by any means of arrangements for the procurement of
equipment, merchandise, supplies, or services from sources controlled by
or under common ownership with the County, or by any other device.

After each year of operation of the Life Cycle Mamtenance Account, the

Service and the County or its DME shall jointly review their experiences
in the management of this account and the requirements of this Article.

11
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Such review shall occur within ninety (90) days of each anniversary of the
operation of the Life Cycle Maintenance Account. Any changes to the
requirements of this Article shall be by amendments to this Agreement and
shall require the concurrence of both the Service and the County.

1. Projects paid for with funds from the Life Cycle Maintenance Account
will not include Toutine, operational maintenance of facilities or T
housckeeping and groundskeeping activities. Nothing in this Article shall
lessen the responsibility of the County or its DME to carry out
maintenance as otherwise required by this Agreement from funds
exclusive of the funds contained in the Life Cycle Maintenance Account,

3 The County or its DME shall have no ownership or other compensable
interest in improvements made from funds from the Life Cycle
Maintenance Account.

k. Upon expiration or termination of this Agreement, for any reason, the

unexpended balance remaining in the Life Cycle Maintenance Account
shall, at the direction of the Service, be expended by the County or its
DME for approved projects, transferred to a successor operatof, or
remitted to the Service in such a manner that payment shall be received by
the Service within thirty (30) days afier the last day of the County’s
operation under this Agreement.

9. Maintenance.

a. The County.or its DME shall physically maintain and repair all facilities
used in the operations hereunder, including maintenance of assigned
structures and all necessary housekeeping activities associated with the
operations to the satisfaction of the Service. Thus, the County or its DME
is responsible for building maintenance, life-cycle maintenance, and
custodial services within the Premises. In order that a high standard of
physical appearance, operations, repair and maintenance be maintained,
appropriate inspections will be carried out jointly by the Service and the
County.

The operational and maintenance responsibilities of both parties with
respect to the assigned facilities are further detailed in a Maintenance
Agreement, Appendix B, attached hereto and incorporated herein by
reference. Appendix B will be subject to review during January of each
year. Proposals for reassignment of responsibilities nst be presented to
the Service in writing no later than December 1 of each year.

b. The County or its DME may make such modifications to Government
improvements as are necessary for the operations required hereunder,
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subject to the prior written approval by the Service of the location, plans,
and specifications thereof. The Service may prescribe the form and
contents of the application for such approval. In order to receive the
Service’s approval, such plans and specifications must meet the
requirements of NEPA, the NHPA, and other relevant laws,

C. Should the County or its DME contract for any approved construction
work, the contractor doing the work may, at the discretion of the Service,
be required to file a performance bond in an amount sufficient to secure
adequate fulfillment of the contract and compliance with the terms of this -
Agreement. The County or its DME shall provide the Service with a copy
of said bond. Said contractor will also be required to abide by the non-
discrimination provisions of this Agreement.

d. In the event of damage to or destruction of the buildings and facilities
assigned for the use of the County or its DME, in whole or in part, by any
cause whatsoever, nothing herein contained shall be deemed to require the
Service'to replace or repair the buildings or facilities. If the Service
determines in writing after consultation with the County or its DME that
damage to buildings or portions thereof renders such buildings unsuitable
for continued use by the County or its DME, the Service shall assume sole
control over such buildings or portions thereof, The parties shall
endeavor to reach mutually satisfactory resolution of the matters
considered as part of the consultation so as to ensure that the Premises
retain an attractive appearance. When circumstances dictate, such
consultations shall include consideration of whether the affected buildings
or facilities should be razed. The parties recognize, however, that the
Service may not have funds immediately available for the purpose of
razing such buildings or facilities.

€. The Service and the County or its DME shall jointly develop a plan
concerning the standards to which the Premises will be maintained.

Merchandise, Services, and Activities. The Service reserves the right to
determine and contfrol the nature and type of merchandise, services, and activities
which may be sold or furnished by the County or its authorized cooperators, The
Service shall inform the County and its DME in writing whenever the Service
believes that a sales item, art work, display or other object is inappropriate for
presentation. The Service shall likewise inform the County and its DME in
writing whenever the Service believes an activity to be inappropriate. The
County or its DME shall assist the Service in the removal of any sales items, art
work, displays or other objects Judged by the Service to be mappropriate for
presentation in a unit of the National Park System. The County or its DME shall
likewise assist the Service in the cancellation of any activities judged by the
Service to be inappropriate within a unit of the National Park System,

13
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11.

12.

13.

14.

15.

Obligation of Federal Funds, The Service may, if the Superintendent of George
Washington Memorial Parkway so chooses and funds are available, obligate.
Federal funds for Glen Echo Park.,

Parks and History Association. Upon the execution of this Agreement, the
Service shall assign a portion of its interest in the August 9, 1999, agreement, as
supplemented, between the Service and the Parks and History Association
concerning Glen Echo Park to the County or its DME. The parties agree that this
assignment will fulfill the obligation of the County under Article IV.C.3.a of this
Agreement concerning the operation, routine maintenance, and staffing of the
carousel. '

Pledging or Encumbrance of this Agreement. The County or its DME may pledge
or encumber this Agreement as security, provided that any pledge or encumbrance
of the Agreement and the proposed holder of the pledge or encumbrance must be
approved in advance by the Service ahd that a pledge or encumbrance may only
grant the holder the right, in the event of a foreclosure, to assume the
responsibilities of the County under this Agreement or to select a new authorized
cooperator subject to the approval of the Service. Pledges or encumbrances may
not grant the holder the right to alter or amend in any manner the terms of this
Agreement, ‘

Public Programming. The County or its DME shall devote the Premises, as a
matter of policy, primarily to public programs.

Safety

a. The Service and the County shall, at least onice per annum, jointly conduct
1inspections of the Premises with the Service’s fire inspectors.

b. The Service and the County shall, at least once per annum, jointly' conduct
a formal maintenance inspection of the Premises with the Chief of
Maintenance for the George Washington Memorial Parkway.

c. The Service and the County shall, at least once per annum, jointly conduct
a public and employee safety review of the Premises with the Safety
Officer for the George Washington Memorial Parkway.

d. The County shall develop, implement, and maintain a written Documented
Safety and Loss Control Program approved by the Service. Such program
shall include the following:

1. Procedures to identify and correct safety deficiencies; and
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it. Measures to assure safety awareness, training in hazatd
recognition, reporting procedures and prevention.

The program will be revised quarterly and will be coordinated with the
Service’s Documented Safety Program. On-site evaluations shall be
conducted by the Service and the County, and shall include a review of the
program as well as inspections of selected sites and equipment for the
purpose of monitoring the effectiveness of the County’s inspection
program,

e. The County or its DME shall, in a timely manner, correct any deficiencies
found by the inspections conducted by the Service and the County.

16. Spanish Ballroom.

"a, Social dance is a major program element and will be accommodated in the
Spanish Ballroom at its 2001 level. Time allocation in the ballroom for
this activity will be in accordance with the 2001 schedule, The County or
its DME will schedule all dance activities at least one year in advance. It
is understood that some weekends during the calendar year, as in past
years, the facility shall, for the good of the Park, be devoted to activities
other than social dance in the Spanish Ballroom. Any expansion of the
social dance program will compete with other Park uses for the facility. Tt
is understood, however, that during the times the Spanish Ballroom is not
being used for social dance, it will be used for other purposes as deemed
appropriate by the County or its DME and consistent with the Park’s
mission goals.

b. The Service will commit to operation of the Spanish Ballroom for 15 years
from the date on which the State of Maryland releases funds associated
with the State of Maryland loan, known as the Glen Echo Park Foundation
Loan of 1989, Chapter 234 of the Acts of 1989, as amended by Chapter
393, Acts of 1991, Chapter 173, Acts of 1993, Chapter 328, Acts of 1995
and further amended by Chapter 333, Acts of 1996,

17. Subagreements.

a. The Service shall have the right to review and approve substantive
provisions of any subagreements entered into under this Agreement,

b. No subagreements shall be issued by the County or its DME for any
purpose for a term to exceed that of this Agreement nor shall any
subagreement contain a renewal rights clause to exceed the term of this
Agreecment,
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18.

19.

The Service and the County or its DME shall agree upon the language of
each category of standard form subagreement the County or its DME
intends to issue under this Agreement. All such subagreements shail
clearly detail the terms of the occupancy, the fees charged, the
responsibilities of the group or individual, state the conditions under which
the subagreement may be terminated, specify the appeal procedures that
will exist upon notice of termination, and prohibit the subletting or use of
any space by any individual or organization for any purpose unless such
use is specifically authorized in the subagreement. The agreements shall
also provide for an improved revenue stream, and shall expressly state that
the parties to the subagreement shall implement the Park’s mission goals.
Once the Service and the County or its DME have reached agreement, then
the County or its DME may issue such subagreements without further
review by the Service. Deviations from the agreed upon language of a
standard form subagreement will, however, require the prior written
approval of the Service,

Each subagreement shall be revocable for violation of any of the terms
thereof or at the discretion of the County or its DME. In the event of the
revocation of a subagreement under this paragraph, and the refusal of the
holder of a revoked subagreement to vacate the permitted area, the Service
agrees, upon written notification by the County, to enforce any appropriate
provision of any statute applicable to Glen Echo Park and regulations
thereunder, provided that the written notification of the County shall
contain a determination by the County that it cannot reasonably enforce the
termination, and shall indicate the specific steps the County or its DME
has undertaken to seek compliance and the results thereof.

The County or its DME shall ensure that no modification, alteration, or
construction work is performed by any group or individual on the Premises
assigned to the County under this Agreement without the prior written
approval of the Service. :

Suspension and/or Termination of Activities. The Service shall have the right to

immediately suspend and/or terminate activities, as provided in this Agreement, if
the conditions of this Agreement are not met. No compensation of any nature
shall be due the County in the event of a suspension of operations, including, but
not limited to, compensation for losses based on lost income, profit, or the
necessity to make expenditures as a result of the suspension.

Technical Assistance. Upon the request of the County, the Service agrees, subject

to the availability of staff and funds, to provide such technical and other assistance
to the County as the Service may be able and authorized to provide under
applicable laws, insofar as the assistance relates to the proper performance of the
obligations of the County under this Agreement.
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20.

21.

Transportation

a.

The Service and the County or its DME shall encourage use of mass
transportation, special event shuttles, and/or car-pooling to Glen Echo
Park by employees and event participants. The Service and the County
hereby agree to work together to achieve the same.

The County or its DME shall identify additional overflow parking space,
when an event will require more parking spaces than are available in the
parking lot and the presently available overflow areas within the parking
lot area. The present overflow area on the grass within the Park is
depicted in the map set forth in Appendix A.

Upon prior request from the County or its DME, the Service will be
responsible for traffic flow when the parking lot is full.

There may be no more than five (5) events per annum requiring off-site
overflow parking.

Lhilities.

The Service shall, in accordance with Article VLB of the September 13,
1999, Cooperative Agreement between the United States, the County, and
the State of Maryland, hereinafter referred to as the 1999 Cooperative
Agreement, attached hereto and incorporated herein by reference,
complete the installation of major utilities within the Park with previously
incorporated funds.

The County or its DME may use the utilities serving the Premises. There
is no representation as to the condition of said services, and the Service
assumes no responsibility to improve these services except as set forth in
the 1999 Cooperative Agreement. It is understood that these utilities are
provided hereunder to the County or its DME and may be used by the
County or its DME, at the expense of the County or its DME.

The Service shall pay the County or its DME for the share of utility costs
mcurred by the Service. The Service shall work with the County or its
DME to determine the portion of the Service’s obligation for non-metered
uses.

The County or its DME shall be responsible for the payment of all utility
costs by direct payment to the provider or by payment to the Service for
reimbursement of utility costs not billed directly to the County or its DME.
Payment to the Service shall be at reasonable rates to be fixed by the
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Service, which shall equal the actual cost of providing the utility or

service.

e. Except as set forth in the 1999 Cooperative Agreement, the installation of
any required utility meters shall be the responsibility of the County or its
DME.

f, Should any necessary utility service not be available or sufficient to meet

operational requirements, the County or its DME may, with the written
approval of the Service and under such requirements as may be prescribed
by the Service, secure the same at its own expense.

B. The Service agrees to:
1. Carousel.

a. Assume responsibility for the restoration of the carousel, including, but not
limited to, the band organ, ceiling panels, drum panels, rounding boards,
turn table, animals, and mechanical system of the carousel. As specified in
Appendix B, the County shall assume responsibility for the exterior
housing which encloses the carousel; the County’s responsibility shall not,
however, extend to the carousel’s roof.

b. Review and, when in the view of the Service appropriate, approve the
schedule of activities and fee structure for the carousel. Such approval
shall not be unreasonably withheld.

C. The Service reserves the right to reduce the carousel’s hours of operation
or to close the carousel temporarily if the Service deems such action
necessary to preserve the carousel. The Service shall not invoke this right

unreasonably.
2. Concessions.
a. Ensure that all concession activities occurring at Glen Echo Park conform

to the National Park Service Concessions Management Improvement Act
of 1998, Pub. L. No. 105-391 (Nov. 13, 1998), codified at 16 U.S.C. §§

5951 et seq.

b. Maintain and monitor the existing concession contract. Guest Services,
Inc., holds the present concesston contract for Glen Echo Park by means of
Concession Contract No. CC300060002, which expires December 31,
2010.
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c. Review for approval the type and price of all souvenirs proposed to be sold
at Glen Echo Park. No souvenir may be sold at Glen Echo Park without
first having been approved by the Service.

d. Ensure that the concessions offered at Glen Echo Park meet the needs of
the programs and activities occurring at the Park as defined by the County
or its DME. :

c. Ensure that the concessioner for Glen Echo Park meets all requirements of

the United States Public Health Service with respect to food service and
sanitation, The Service will further ensure that the concessioner’s agents
and employces are trained in the proper handling and preparation of food ,
and that all food service facilities and operations meet the design,
construction, and operational criteria recommended by the United States
Public Health Service,

Cooperating Association. Ensure compliance with Director’s Order No, 32:
Cooperating Associations, which is incorporated herein by reference. Director’s
Order No. 32 shall control the Service’s relationships with any and all cooperating
associations at Glen Echo Park. A cooperating association must obtain Service
approval prior to selling any item. Such approval will be issued in accordance
with the Scope of Sales Guideline, attached hereto and incorporated herein by
reference as Appendix C.

Information and Interpretation.

a. Provide a visitor information station in the North Arcade where visitors
will find general information and exhibits on Glen Echo Park’s history and
. asmall theater, The visitor information station will be the starting point
for all interpretive tours and programs and will be staffed by the Service in
accordance with an annual operations plan to be developed by the Service
and the County or its DME. '

b. Provide regular interpretive progtams, including walking tours on the
history of Glen Echo Park. Provide interpretive media, including an
information kiosk, a brochure rack, and a video depicting the history of

Glen Echo Park.
c. Conduct rescarch and oral histories concerning the Glen Echo Park.
d. Provide maintenance, documentation, and curatorial care of the Park

artifact collection.
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Law Enforcement and Traffic Control. The Service shall provide appropriate

levels of law enforcement and traffic control in the Park and shall undertake to
enforce, as the Service deems appropriate, all applicable laws and regulations
pertaining to the conduct of persons in the Park,

Liaison to Non-Profit Board of Directors. Act as a liaison to the non-profit Board

of Directors or similar entity created by the County to conduct the day-to-day
operations on the Premises.

Permits

a. In accordance with 36 CFR § 7.96, the Service has exclusive authority to
issue permits concerning First Amendment activities at Glen Echo Park.
This authority is retained by the Service. This Agreement provides no
authority to the County with respect to the permitting of First Amendment
activities at the Park.

b. The Service shall:

ii.

Continue to maintain its existing permits with: (1) the Potomac
Electric Power Company for the building currently known as the
stables (Substation No. 15), and (2) the U.S. Army Corps of
Engineers for the property adjacent to the aqueduct; and

Seek future permits for the same.

c. Commercial Filming.

il.

iit.

All commercial filming activities at Glen Echo Park require the
prior approval of the Service. The Service shall respond to a
request to conduct such commercial filming activities within thirty
(30) days of receipt of the request.

The Service will contribute a percentage of the commercial filming
fees it collects at Glen Echo Park, exclusive of fees recovered for
the Service’s administrative and personnel cost, to the County or
its DME. The County or its DME shall expend such monies on
expenditures related to the operations authorized hereunder.

The Service reserves the right to amend the language of this

Agreement concerning commercial filming in accordance with its
regulations, the promulgation of which is currently pending.
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10.

Resource Protection.

a. Ensure compliance with section. 106 of the NHPA, including consultatlon
with the Maryland State HlstOI‘lC Preservatlon Officer.

b. Review for approval any proposed demolition of non-contributing
structures located within the Park’s Historic District. No such demolition
may occur without the prior written approval of the Service.

C. Conduct any and all archaeological surveys at the Park.

d. Prepare natural and cultural resource compliance documentation for any
proposed new development or any proposed change to the Park’s Historic
District.

e. Ensure compliance with the NEPA.

Services and Program Presentation. Authorize the County or its DME, during the
term of this Agreement, to develop, maintain, and administer a recreational and
education program within the Premises.

Signage
a, Install and maintain wayside signage within the Premises.
b. Install and maintain, as appropriate for direction and information, exterior

signs located outside the boundaries of the Premises.

C. The County agrees, on behalf of itself and its DME, to:

1.

Adherence to Guidelines. Develop, maintain, and administer programs and
services occurring on the Premises in accordance with the guidelines of the
Service, including, but not limited to, NEPA and the NHPA.

Awareness of Agreement. Require all individuals, groups, and organizations,
hereinafter referred to as cooperators, who provide programs and services in
conjunction with or on behalf of the County under this Agreement, to be aware of
and to agree to abide by all conditions set forth in this Agreement.

Carousel.

a, Assume responsibility for the operation, routine maintenance, and staffing
of the carousel at Glen Echo Park. Due to the fragile nature of the
carousel, operation of the carousel shall be limited to a total of four (4)
days per week, during appropriate weather conditions, from May 1 through
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September 30. Operation during those select four days is further restricted
as follows: four (4) hours per day for two (2) of the four (4) days of
operation per week, and seven and one-half (7.5) hours per day for the
other two (2) days of the four (4) days of operation per week.. The
carousel may also be operated on another ten (10) occasions, provided no
single occasion shall exceed more than four (4) hours of use. No deviation
from this operation schedule may occur without the prior approvat of the
Service.

Submit the carousel for annual state inspection. Such inspection is
required prior to the opening of each carousel season. In preparation of
such state inspection, the County will ensure that the condition of the
carousel is sufficient to pass state inspection. If the carousel is not in a
condition to pass state inspection, then the County will correct any
identified deficiencies prior to such inspection. If the carousel fails to pass
state inspection, then the County will take corrective action to rectify the
deficiencies that caused the carousel to fail state inspection. Any such
corrective action shall be in compliance with section 106 of the NHPA.

Establish a fee structure for use of the carousel. Such feg structure shall be
subject to the prior approval of the Service.

Maintain and test, at least once per annum, the fire suppression system,
security alarm, and fire detection alarm that the Service has installed at the

. carousel,

Deposit at least twenty percent (20%) of the annual gross revenue
generated from the operation of the carousel into an interest-bearing
account controlled by the County or its DME. The monies placed in, and
generated by, this interest-bearing account shall be dedicated to the
restoration and maintenance of the carousel,

Community Relations.

Minimize impact of events and programming on adjoining commumities
through scheduling and public transportation improvements.

Obtain the prior approval of the Service before making use of the Federal
property bounded by Tulane, Bowdoin, and Oberlin Avenues, as depicted
on Figure 3-4 of the Final Management Plan/Environmental Impact
Statement for Glen Echo Park, issued by the Service in February 2001.
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Concessions.

a. Provide the Service’s concessioner with an advance schedule of programs
oceurring in the Park and the anticipated number of program participants,
so that the concessioner will be prepared with a sufficient amount of food
and refreshments to meet the anticipated need. The Service’s current
concessioner for Glen Echo Park is Guest Services Incorporated, otherwise
known as GSI. With respect to catered events, notice should be given to
the concessioner a minimum of two (2) weeks prior to such event. With _
respect to major public events, notice should be given to the concessioner ;
a minimum of thirty (30) calendar days prior to such event. ‘

b. Ask the Service to negotiate with its concessioner with respect to any
foods or refreshments the County would like the concessioner to offer at

the Park.

Cooperating Associations.

a. The County or its DME may operate and staff the carousel and the store at ﬁ |
Glen Echo Park, and may also supply inventory for the store. As such, the 3 '
County or its DME would be the Cooperating Association with respect to
the carousel and the store. ‘

b. Oversee the sale of art by cooperating associations. Such oversight shall
be in conjunction with the Service’s role under Director’s Order No. 32: ’
Cooperating Associations. i

c. Oversce the sale of educational materials by cooperating associations.
Such oversight shall be in conjunction with the Service’s role under
Director’s Order No. 32: Cooperating Associations.

Copyright. Assume responsibility for assuring that copyright requirements are
met with respect to performances occurring at Glen Echo Park. The United States
will be held harmless against any liabilities arising from copyright infringement.

Development, Maintenance, and Administration of Premises. Develop, maintain,
and administer the Premises in cooperation with the Service. With respect to
programmatic details, the County or its DME shall:

a, Develop programs and activities consistent with the Service’s goals
for Glen Echo Park;

b. Improve the diversity of program offerings and program
participants;
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10,

11.

12.

13.

14.

15.

c. Collect fees for program offerings, subject to the prior approval of
the Service.

Funding, The County or its DME may seek funding from private foundations,
individuals, corporations, and Federal, state, and county Governments in

~ connection with the development, maintenance, and administration of programs

and services occurring on the Premises.
Non-Profit Board of Directors. Designate a non-profit organization that will serve
as the County’s DME to conduct the day-to-day operations on the Premises.

Personnel. Provide all personnel necessary for the operation of its activities under
this Apreement.

Public Participation. Provide the opportunity for public participation in a wide
variety of affordable and accessible recreational and educational activities with
both wide popular appeal and specialized appeal to different ethnic, age, cultural,
and educational groups.

Resource Protection. Enhance the protection and preservation of cultural and
historical resources at Glen Echo Park through the creation of an improved
revenue structure, thereby making more funds available for such protection and
preservation.

Security.

a. Secure, electronically or otherwise, all buildings, equipment, and facilities
on the Prémises. This includes, but is not limited to, a final check at the
end of each day and each event to ensure that the lights are tumed off, the
doors are locked, the water is turned off, the alarm system is properly set,
etc. If a law enforcement problem is encountered, the County or its DME
shall contact the United States Park Police on 202/619-7310.

b. Develop, implement, and maintain a written Crime Prevention/Physical
Security Plan approved by the Service. Such plan shall identify
responsibilities for daily securing of buildings, access to buildings and
assignment of keys, frequency of security patrols, emergency contact, etc.

c. Provide, if necessary in the collective opinion of the Service and the
County or its DME, additional unarmed security for special events and
programs extending beyond the normally prescribed hours. Any unarmed
security provided must be approved by the United States Park Police, in
writing, prior to being used.

Signage. Design a uniform signage plan for the Premises. Such plan shall be
subject to the prior approval of the Service.
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Article V. Term of Agreement

Unless earlier terminated by operation of the terms of this Agreement or by agreement of the .
parties in writing, this Agreement shall expire fifteen (15) years from its effective date. Prior to
its expiration, this Agreement shall be renewable upon the mutual consent of the parties for an
additional term of five (5) years. The effective date of this Agreement is the date of the last
signature affixed hereto.

Article VI. Key Officials

~ The key officials specified in this Agreement are considered to be essential to ensure maximum

coordination and communication between the parties and the work being performed. Upon
written notice, either party may designate an alternate to act in place of the designated key
official, in an emergency or otherwise. Any notice which the parties may desire or may be
required hereunder to give or deliver to the other party shall be deemed sufficiently given or
delivered, if in writing, and sent by registered or certified mail, return receipt requested, first _
class, postage prepaid, addressed to the appropriate key contacts set forth below, and the time of
the delivery of such notice shall be deemed to be the time when the same is so mailed.

A, The key contact for the Service is:
Superimtendent
George Washington Memorial Parkway
¢/o Turkey Run Headquarters
McLean, Virginia 22101
e-mail: GWMP_Superintendent@nps.gov

voice: 703/289-2500
fax: 703/289-2598

B. The key contact for the County is:

Director
Bethesda Chevy Chase Regional Services Center
4805 Edgemoor Lane
Bethesda, Maryland 20814

e-mail: Deborah.Snead@co.mo.md.us

voice: 301/986-4325
fax; 301/657-0607

25




T T w’\.'.l'*-{’-uu'\J‘-W'*:‘{"V’"ﬂ""aw"“a'@‘aw‘u'vg\s’@”‘é"@‘w:"y'g‘a‘@'@‘a‘a‘@

Article VII, Award and Payment

Not applicable.

Article IV.A.11 of this Agreement does, however, provide that the Service may, if the
Superintendent of George Washington Memorial Parkway so chooses and funds are available,
obligate Federal funds for Glen Echo Park. In such a circumstance, the parties shall execute an
amendment to this Agreement specifying the chargeable appropriation, the amount of award, the
type of disbursement, frequency of payments, and the address of the Service’s Contracting
Officer.

Article IV.B.7.c.ii of this Agreement likewise provides that the Service will contiibute a
percentage of the commercial filming fees it collects at Glen Echo Park, exclusive of fees
recovered for the Service’s administrative and personnel cost, to the County or its DME. In such
a circumstance, the parties shall execute an amendment to this Agreement specifying the
chargeable appropriation, the amount of award, the type of disbursement, frequency of payments
and the address of the Service’s Contracting Officer.

2

Article VIII. Prior Approval

This Agreement identifies numerous instances where the prior approval of the Service is
required. For example, the Service’s prior approval is required with respect to alcohol, as set
forth in Axticle IV.A.2; assignments of this Agreement, as set forth in Article TV, A.4;
construction, as set forth in Article IV.A.5; environmental protection, as set forth in Axticle
IV.A.6; expenditures from the Life Cycle Maintenance Account, as set forth in Article IV.A.8;
maintenance, as set forth in Article IV.A.9; permits, as set forth in Article IV.B.7; pledging or
encumbering this Agreement, as set forth in Article IV.A.13; subagreements, as set forth in
Article IV.A.17; demolition of non-contributing structures located within the Park’s Historic
District, as set forth in Article IV.B.§; deviation from the fee structure and operation schedule for
the carousel, as set forth in Article IV.C.3; the use of Federal property bounded by Tulane,
Bowdoin and Oberlin Avenues, as set forth in Axticle IV.C.4; the collection of fees, as set forth
in Article IV.C.8; and the signage plan, as set forth in Article IV.C.15.

Article IX, Reports and/or Deliverables

A. The County or its DME shall provide the Service with an SF-269, financial status report,
a copy of which is attached hereto and incorporated herein, audited by an independent
certified public accountant, annually, prior to each anniversary date of this Agreement.

B. The County or its DME shall provide the Service with visitation figures on a monthly

basis.

C. Annual Progress Report. The County or its DME shall provide the Service with an

annual report, beginning twelve (12) months after the effective date of this Agreement,
and every twelve (12) months thereafter. Each annual progress report shall include:

26




- T W TP TR IR PIPIIPIPIDP 3 ’@ 3’ *@ 3 3 ’a @ & 3‘ 3 a % % ‘% % 3

1. A summary of the overall activities occurring on the Premises, and description of
the programs and services offered in furtherance of this Agreement.

2. Goals and objectives for the forthcpmjng year.

3. Facility improvements,

4, Personnel/organization changes.

5. Fundraising activities.

6. Any problems or favorable or unusual developments,

7. Other information pertinent to this Agreement, as may be required by the Service.

The County shall immediately notify the Service of any developments that significantly
affect the activities contemplated by this Agreement. The County shall notify the Service
of any difficulties or delays that materially impair the County’s ability to meet the
objectives of this Agreement. In notifying the Service, the County shall describe what
action the County has taken or is considering taking to address the situation and what
assistance, if any, the County needs to address the situation.

Article X, Modification and Termination

Both the Service and the County may suggest revisions and amendments to this
Agreement. This Agreement shall not be revised or amended in any manner whatsoever
unless the revision or amendment is in writing, and is mutually agreed upon by the
Service and the County.”

If either party fails to observe any of the terms and conditions of this Agreement, the
other party may terminate this Agreement in whole or in part for default without any legal
process whatsoever by giving sixty (60} days written notice of termination, effective at
the end of the sixty (60) day period.

This Agreement may be terminated in whole or in part by the mutual written consent of
the parties, in which case the two parties shall agree upon the termination conditions,
including the effective date, and, in the case of partial termination, the portion to be

 terminated,

Either the Service or the County may, without any legal process whatsocver, terminate
this Agreement for the respective convenience of the United States or the County when it
is in the best interest of the public to do so, in which case the terminating party shall
notify the other party in writing within five (5) days following the termination.

In the case of a termination, the Service shall not be liable for any anticipatory profits,
lost income, lost wages, or other monies which may be claimed.
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To avoid interruption of services to the public upon the expiration or termination of this

Agreement for any reason, the County, upon the request of the Service, shall:

1. Continue to conduct the operations authorized hereunder under the terms and
conditions of this Agreement for a reasonable period of time, as determined by the
Service, to allow the Service to select a successor; or

2. Consent to the use by a temporary operator, designated by the Service, of the
County’s improvements and personal property, if any, not including current or
intangible assets, used in the operations authorized hereunder upon fair terms and
conditions. In the event the Service uses a temporary operator, the County shall
not be liable for any expenses associated with the temporary operator, including,
but not limited to, anticipatory profits, lost income, lost wages, or other monies
which may be claimed.

Upon termination of this Agreement for any reason, the County shall, at the County’s
expense, promptly vacate the Premises, remove all of County’s personal propetrty, repair
any injury occasioned by installation or removal of such property, and ensure that the
Government land and Government improvements assigned herein are in as good
condition as they were at the beginning of the term of this Agreement, reasonable wear
and tear excepted. In the event of the non-removal of all temporary and movable
improvements and personal property from the Premises, the remaining property shall
become the property of the Service without any obligation to pay thereof. In the event the
Service is required to remove any property, the County shall reimburse the Service for the
cost of such removal. ‘

As agreed in the 1999 Cooperative Agreement, in the event that the Federal government
should decide or propose to deaccession Glen Echo Park, or a substantial portion thereof,
within fifteen (15) years from the final payment or input of contributions or cost-sharing
monies made pursuant to such Cooperative Agreement, the Service shall take the

following actions:

1. Promptly notify the County of such decision or proposal; and

2. Promptly provide the County with an opportunity to meet with the Service to
discuss the ramifications of deaccession and how to proceed following such
deaccession.

Article XI. General and Special Provisions

General Provisions.

1. OMB Circulars and Other Regulations. The following OMB Circulars and other
regulations are attached hereto as Appendix E and incorporated herein by
reference: '
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a. OMB Circular A-87, “Cost Principles for State, Local, and Tndian Tribal
Governments.”

b. OMB Circular A-97, “Provisions for Specialized and Technical Services
to State and Local Governmerits.”

c. OMB Circular A-102, as codified by 43 C.F.R. Part 12, Subpart C,
“Uniform Administrative Requirements for Grants-in-Aid to State
Governments.”

d. OMB Circular A-133, “Audits of States, Local Governments, and Non-
Profit Organizations.”

e. FAR Clause 52.203-12, Paragraphs (a) and (b), “Limitation on Payments
to Influence Certain Federal Transactions.”

As the documents referenced in Article XI.A.1.(2) - (e) are updated, the new
documents will take precedence over the old.

Anti-Deficiency Act. Pursuant to the Anti-Deficiency Act, 31 U.S.C.

§ 1341(a)(1), as amended, nothing herein contained shall be construed as binding
the United States to expend in any one fiscal year any sum in excess of
appropriations made by the United States Congress for this purpose, or to involve
the United States in any coniract or other obligation for the further expenditure of
money in excess of such appropriations.

Liability Provision,

a. The parties accept responsibility for any property damage, injury, or death
caused by the acts or omissions of their respective employees, acting
within the scope of their employment, to the fullest extent permitted by
law. To the extent work is to be provided by a non-governmental entities
or persons, the County will require that entity or person to:

i. Procure public and employee liability insurance from a responsible
company or companies with a minimum limitation of One Million
Dollars ($1,000,000) per person for any one claim, and an
aggregate limitation of Three Million Dollars ($3,000,000) for any
number of claims arising from any one incident. The policies shall
name the United States as an additional insured, shall specify that
the insured shall have no right of subrogation against the United
States for payments of any premiums or deductibles due
thereunder, and shall specify that the insurance shall be assumed
by, be for the account of, and be at the insured’s sole risk. Prior to
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beginning the work authorized herein, the contractor shall provide
the Service with confirmation of such insurance coverage; and

i1 Pay the United States the full value for all damages to the lands or
other property of the United States caused by such person or
organization, its representatives, or employees; and

iii. Indemnify, save and hold harmless, and defend the United States
against all fines, claims, damages, losses, judgments, and expenses
arising out of, or from, any omission or activity of such person
organization, its representatives, or employees.

b. The County shall ensure that all authorized cooperators acting under the
provisions of subagreements shall carry insurance as specified by the
Service during the course of the cooperators’s activities occurring within
the assigned area under this Agreement.

c. The use of msurance proceeds for repair or replacement of Federally
owned government buildings or structures shall not alter their character as
Federally owned government buildings or structures and shall not provide
any other party with a compensable interest in therein.

4, Lobbying Prohibition. The parties shall abide by the provisions of
18 U.S.C. § 1913, which states:

No part of the money appropriated by any enactment of
Congress shall, in the absence of express authorization by
Congress, be used directly or indirectly to pay for any
personal service, advertisement, telegram, telephone, letter,
printed or written matter, or other device, intended or
designed to influence in any manner a Member of
Congress, to favor or oppose, by vote or otherwise, any
legislation or appropriation by Congress, whether before or
after the introduction of any bill or resolution proposing
such legislation or appropriation; but this shall not prevent
officers or employees of the United States or of its
departments or agencies from communicatimg to Members
of Congress on the request of any Member of Congress,
through the proper official channels, requests for legislation
or appropriations which they deem necessary for the
efficient conduct of the public business.

Whoever, being an officer or employee of the United States

or of any department or agency thereof, violates or attempts
to violate this section, shall be fined under this title or

30

A AR R EE S PR EEEYEY YRR




imprisoned not more than one year, or both; and after
notice and hearing by the superior officer vested with the
power of removing him, shall be removed from office or
employment.

Non-Discrimination. The parties shall abide by the provisions of Executive Order
11246, as amended, and shall be in compliance with the requirements of Title VI
of the Civil Rights Act of 1964, codified at 42 U.S.C. §§ 2000d et seq., as
amended; Title V, Section 504 of the Rehabilitation Act of 1973, codified at 29
U.S.C. § 794, as amended; the Age Discrimination Act of 1975, codified at
42U.8.C. §§ 6101 et seq., as amended; and with all other Federal laws and
regulations prohibiting discrimination on grounds of race, color, sexual
orientation, national origin, disabilities, religion, age, or sex.

Minority Business Enterprise Development. Executive Order No. 12432, It is
national policy to award a fair share of contracts to small and minority firms. The
Service is strongly committed to the objectives of this policy and encourages all
recipients of its Cooperative Agreements to take affirmative steps to ensure such
fairness by ensuring procurement procedures are carried out in accordance with 43
C.FR. § 12.944 for Institutions of Higher Education, Hospitals and Other Non-
Profit Organizations and 43 CF.R. § 12.76 for State and Local Governments.

Special Provisions.

Access to Records.

a. The County will give the Service and the Comptroller General of the
United States, or any authorized representative, access to and the right to
examine all records related to this Agreement.

b. The Service will give the County or any authorized representative the right
to examine any records related to this Agreement that otherwise would be
available to the County under the Freedom of Information Act, codified at
5U.S.C. § 552. '

Advertising and Endorsements. The County will ensure that all information
submitted for publication or other public releases of information regarding this
project shall carry the following disclaimer:

The views and conclusions contained in this
document are those of the authors and should not be
interpreted as representing the opinions or policies
of the United States Government. Mention of trade
names or commercial products does not constifute
their endorsement by the United States Government.
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3. Drug Free Work Place Act. The parties certify that comprehensive actions will be
taken to ensure the work place is drug fice.

4, ' Headings. The headings throughout this Agreement are for convenience and
reference only and shall in no way be held to explain, modify, amplify or aid in
the interpretation, construction, or meaning of the provisions of this Agreement.

5. Severance of Terms and Compliance with Applicable Law. If any term or
provision of this Agreement is held to be invalid or illegal, such term or provision
shall not affect the validity or enforceability of the remaining terms and
provisions. Meeting the terms of this Agreement shall not excuse any failure to
comply with all applicable laws and regulations, whether or not these laws and
regulations are specifically listed herein.

The parties shall comply with all applicable laws and regulations. This
Agreement is subject to all laws, regulations and rules governing Service property,
whether now in force or hereafter enacted or promulgated. Nothing in the
Agreement shall be construed as in any way impairing the general powers of the
Service for supervision, regulation, and control of ifs property under such
applicable laws, regulations, and rules.

6. Recordkeeping. The County will keep records concerning this Agreement in
accordance with Article XI.A, General Provisions, and all applicable circulars of
the Office of Management and Budget.

Article XII. Definitions

The term quthorized cooperator or cooperator means an individual, group, or
organization providing programs and services in conjunction with or on behalf of the
County under this Agreement pursuant o an agreement between such individual, group,
or organization and the County oy an authorized agent of the County.

The term Best Management Practices means policies and practices that apply the most
current and advanced means and technologies available to the County or its DME to
undertake and maintain a superior level of environmental performance reasonable in light
of the circumstances of the operations conducted under this Agreement. Best
Management Practices are expected to change from time to time as technology evolves
with a goal of sustainability of the operations of the County or its DME. Sustainability of
operations refers to operations that have a restorative or net positive impact on the
environment.

The term concessions contract has the meaning stated in 36 CFR part 51 (2000).
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The term cooperating association means a private nonprofit corporation established
under state law. Cooperating associations support the educational, scientific, historical,
and interpretive activities of the Service in a variety of ways, under the provisions of
formal agreements with the Service. '

Unless otherwise specified in this Agreement, the term days means Federal business days.

The terms Designated Management Entity and DME mean the non-profit organization
designated by the County to conduct the day-to-day operations on the Premises.

The term effective date of this Agreement or effective date means the date of the last
signature affixed hereto.

The term FAR means the Federal Acquisition Regulations.

The terms fixtures and non-removable equipment refer to manufactured items of personal
property of independent form and utility necessary for the basic functioning of a structure
that arc affixed to and considered to be part of the structure such that title is with the
United States as real property once installed. Fixtures and non-removable equipment do
not including buildings materials (e.g., wallboard, flooring, concrete cinder blocks, steel
beans, studs, window frames, windows, rafters, roofing, framing, siding, lumber,
insulation, wallpaper, paint, etc.). The term fixture includes the term non-removable

equipment.

Unless otherwise specified in this Agreement, the term gross receipts means the total
amount received by the County or its DME from activities covered by this Agreement,

including, but not limited to:
1. The rental of facilities and/or accommodations;

2. Donations in lien of payment for the use of facilities and/or accommodations. If,
however, the value of a donation made in licu of payment for the use of facilities
and/or accommodations exceeds the established fee for such use, then the excess
value shall be treated as a pure donation and shall not be subject to the “gross
receipts” calculation; ’

3. Sales of goods and services for cash or credit, including sales of tickets to
performances and sales through vending machines and other coin-operated
devices, other than telephones. Only revenues actually received by the County or
its DME fron coin-operated telephones shall be included in gross receipts; and

4, Commissions earned on contracts with third parties operating in the facilities
included in this Agreement.
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Excluded from this definition of “gross receipts” are cash discounts on purchases;
cash discounts on sales; interest on monies loaned or in bank accounts] income
from investments; sales and excise taxes that are added as separate charges to
approved sales prices, provided that the amount excluded shall not exceed the
amount actually due or paid government agencies; revenue generated from the
operation of the Park’s carousel; and monies received in the form of grants,
donations, bequests or gifts.

The term Government improvement means the buildings, structures, utility systems,
fixtures, equipment, and other improvements upon the lands assigned hereunder,
constructed or acquired by the Federal Government and provided by the Federal
Government for the purposes of this Agreement.

The term historic land means land located within the boundaries of an historic property.
The term historic property means buildings and land located within the boundaries of a
park area if the buildings and land are part of a pre-historic or historic district or site

included on, or eligible for inclusion on, the National Register of Historic Places.

The term fife cycle maintenance has the meaning set forth in Appendix B, which is
attached hereto.

The term /and means wnimproved real property.

The term major renovation means a planned, comprehensive renovation of an existing
structure that: -

L. The Service approves in advance; and

2, The construction cost of which exceeds fifty percent (50%) of the pre-renovation
value of the structure.

The term OMB means the U.S. Office of Management and Budget.

The term party means either the Service or the County. The term parties means the
Service and the County.

The term Premises means the parcels of land and Government improvements described in
Appendix A, attached hercto and incorporated herein by reference, which the Service
hereby assigns for use by the County during the term of this Agreement for the conduct of
the operations authorized herein.

The term public program means an event, class, etc., that is available to the public. A
public program need not be free of charge.
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The terms rehabilitation and renovation have the meaning set forth in Appendix B, which
is attached hereto.

The term restoration means the complete fabrication and replacement of historic
elements.

The term routine maintenance has the meaning set forth in Appendix B, which is attached
hereto.

The term Service shall include the National Capital Region, National Park Service. It
shall also include the Regional Director, National Capital Region, or such other person as
may be designated by the Regional Director, to act for the Regional Director in exercising
all authority under this Agreement.

The term souvenir means a memento that serves as a reminder yet has little or no
educational or interpretive value,

The term sfructure means a building or similar edifice affixed to the land so as to be part
of the real estate. A structure may include both constructed infrastructure (e.g., water,
power and sewer lines) and constructed site improvements (c.g., paved roads, retaining
walls, sidewalks, paved driveways, paved parking areas) that are permanently affixed to
the land so as to be part of the real estate and that are in direct support of the use of a
building or similar edifice. Landscaping that is integral to the construction of a structure
is considered as part of a structure. Interior furnishings that are not fix{ures are not part
of a structure.

The term wutility or utilities means electric, potable water, storm water, sanitary sewer and
telecommunication services. There are no gas lines at Glen Echo Park. In the event gas
lines are installed at the Park, then the term: u#ility shall also include gas services. As
used in this Agreement, the terms utility and utilities do not include wiring for cable.

The term 1999 Cooperative Agreement means the September 13, 1999, Cooperative

~ Agreement regarding Glen Echo Park entered into between the United States,

Montgomery County, and the State of Maryland for the rehabilitation of designated
existing structures and identified by the number CA-3300-9-001.

Article XTI1. Attachments

In addition to the attachments previously specified in this Agreement, the following documents
are appendices to this Agreement, which are attached hereto and hereby incorporated by
reference and made a part of this Agreement:

A.

Appendix A, describing the parcels of land and Government irhprovements the Service
hereby assigns for use by the County during the term of this Agreement for the conduct of
the operations authorized herein.
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B. Appendix B, detailing the operational and maintenance responsibilities of both parties
with respect to the assigned facilities.

C. Appendix C, a Scope of Sales Guideline.

D. Appendix D, concerning the carousel agreement between the (1) Service and (2) Parks
and History.

E. Appendix E, concerning OMB Circulars and Other Regulations.

Article XIV. Authorizing Signatures

Agreed between the parties:

UNITED STATES OF AMERICA . MONTGOMERY COUNTY, MARYLAND

P~ DN

D'ouglas M. Duncan
County Executive

Director, National Capital Region

National Park Service

Department of e Intetior
/ 17/;;’_—" Gy—rf‘—-’_?.?'oﬂ’}_

Date / / Datev

/ Z;@w?)"?)év d ' Approved for Form and Legal Sufficiency

Thomas M. McConnell

Contracting Officer ' o

National Capital Region : ,

National Park Service mwiﬁ/

Department of the Interior . Office of the County Attorney
Q/(;;Aoza (;/‘7/9;?-

Date Date
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Appendix C

scope of Sales statement
Approved Model for NCR Parks

Memorandum

To: Executive Director and Members of the Board of Directors,
parks and History Association

From: superintendent, (Park Name)

subject: Scope of Sales, Parks and History Association

This memorandum will serve as a guideline to Dbe followed when
proposing and approving an item for sale by the Parks and History
Association (P&HA) at sales outlets within (park name) . This
guideline serves in addition to those stated in the National Park
Service (NPS) cooperating association Guideline, NPS-=32, and the
cooperating Association Agreement between the NPS and P&HA.

The following items, listed in priority order, will be offered for
sale at (park name):

A. . Sales items related directly to the park‘s primary
interpretive themes and resources:

st interpretive themes taken from the

1. (The park should 11
statement for Interpretation.)
2.
3.
B. Items about or related to other NPS areas or to the NPS in
general.
C. Items related directly to the park’s secordary interpretive
themes and resources:
1. (The park should 1ist interpretive themes taken from the
statement for Interpretation.)
2. )
3.
D. Items related directly to the natural or cultural history of
the park or site. ‘
E. Ttems related to recreational uses of the park
(for example, cen) -




F. Items related to regional history: (name local counties}.

des of areas frequently travelled to from

G. Maps and travel guil
h items are not available free of charge

this park, when suc
from the park.

while it is clearly the responsibility of the P&HA to determine and
evaluate the business side of a proposed item -- marketability,
guantities, avoiding duplications, space allocation, and prices --
the park is most interested in assuring that high quality
interpretive materials are made available to park visitors. Of
primary importance is the educational or interpretive value of the

sales items.

In proposing or approving an item for sale under the above
criteria, care must be taken to insure the accuracy of the content,
as well as a professional, readable style of writing or
illustration. Consultation with individuals qualified in specific
fields of knowledge should occur when deemed necessary by the park

superintendent.

sales items should be selected to appeal to a wide variety of
including children, seniors, non-English speakers, and
those with varying physical and learning disabilities. Books have
traditionally made up the majority of items offered for sale, but
audio and video tapes in various languages, relief maps, and other
creative items should be considered, as the items relate to the
above criteria. Three-dimensional items, or items which are not
intrinsically interpretive, must include descriptive educational

material, through a provenance card, for example.

visitors,

In general, the following kinds of sales items are appropriate:
(list specific kinds of items: books, maps, postcards, etc.)

In general, the following kinds of sales items are inappropriate:
(list specific kinds of items: books, maps, postcards, etc.)

The park staff will review all items carried in the park every 2
years. This review will be done in cooperation with P&HA buyers to
check the sales history of the items and to verify that items of
the highest guality and marketability are available to the visiting

public.

itate the business of the P&HA, park staff
responsible for reviewing proposed items will return the Inventory
Review Form by the due date listed, no more than 30 days after the

item is received in the park for review.

In order to facil
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Appendix D

COOPERATING ASSOCIATION
AGREEMENT BETWEEN THE NATIONAL PARK SERVICE
AND THE

PARKS & HISTORY ASSOCIATION

This Agreement iy made and entcred info between the Parks & History Association and the
ent of the Interior, National Park Service (NPS).

United States of America, U.S. Departm

Article I: Background and Objectives

It is the purpose and intent of NPS to preserve,
d enjoyment of the people o

System for the benefit, education, an
f August 25, 1916.

in the National Park Service Organic Act o
rating services for the production and sale of

 The NPS desires to provide facilities and coope

materials of interpretive, educational, and thepmatic value and for the presentation of specified and -
approved programs relating to the interpretive themes of ateas of the National Park System and for

, . other unspecificd cooperative services for the benefit of the public that are within the incorporation

articles and mission of cooperaling associations.
a1

protect, interpret, and manage the National Park
£ the United States, as provided for

{1y NPS] are incorporated as nonprofit organizations for
rpretive, educational, and research
isiting public.

greement wi
rt and assistance to the inte
terpretive and educational services to the v

Cooperating associations in [a
the purpose of providing suppo
activities of NPS and to provide in

Article IT: Anthority
ed within the Acts of August 25, 1916

Authority for entering into this Agreement arc contain

(16 U.S,C. Sec. 1-3), Jupe 5, 1920 (16 U.S.C. Sec. 6), August 21, 1935 (16 U.S.C. Sec. 461-468¢),
Aupgust 7, 1946 (16 U.S.C.Sec. 17 j-2), August 8, 1953 (16 U.S.C. Sec. 1b(5)), and August 18,
1970 (16 U.S.C. Sec. 1 a-2(g)), and in delegation by the Secretary of the Intetior on August 4, 1947

(Vol. 12, F.R., p.5485 et. Seq.) to the Director, NPS and in redelegation to the Regional Directors
on March 4, 1966 (Authority Order No. 34, 31 F.R., p. 4255). ’

Article III: Statcment of Work

written in accordance with Director's Order #32 and Reference Manual #32 that

This Agreement is
p between NPS and cooperating associations.

govem the partnershi




A. The NPS Agrees To:

1. Designate cooperating associations to serve parks. The Regional Director has the authority to
designate an association to serve one or moxe parks in a region (this authority may not be
ity to designate an association that

redelegated to superintendents) and the Director has the authori
serves parks in more than one region. Authority to terminate or sign an Agrecment including

supplemental agreements resides with the same respective officials.

. 2. Comply with 5 CFR Part 2635, uStandards of Ethical Conduct for Employees of the Executive
Branch" when dealing with any association.

3. Assure that NPS employees will not serve on association boards, even in an ex-officio capacity,
and will not represent associations in business transactions or operations, but may advise
associations on decisions concerning the relationship of any association to NPS. However, as
authorized by Public Law 79-633, NPS employces may assist association operations as part of their

assigned duties.

4, Send appropriate NPS representatives to association board meetings in an advisory, ponvoting

capacity, but not for participation in executive sessions of the association board unless invited,

or any part thereof, for the convenicnce of the
fits intent to do 5o and must mect withan
Supplemental agreements are govemed by these

"5 Reserve the right to terminate the Agreement
Government or for cause, but must give notice o
association representative to present ifs reasons.’

same provisions.

6. Approve in advance all association sales items sold in park areas, through mail order catalogs,
and at off-site outlets (excluding those sales outlets operated by an association in partnership with
other government entities) for appropriateness of content and for business reasons, ptice, quality,

interpretive value, and accuracy. The superintendent or his designee is the approving official.

7. Undertake review by the superintendent of all off-site sales activities of the association to ensure
that NPS interests are protected. '

8. Approve in advance and annually, thereafter, all interpretive activities conducted by associations

in support of parks.

9. Establish in cooperation with association staff, standard operating procedures for conducting

interpretive programs and activities.

10. Audit for content, accuracy, and effective delivery all interpretive programs conducted by

associations on behalf of NPS.

11. Assist the association in providing training to association staff appropriate to their agreed
interpretive activities so that association employces conducting such programs will possess and
demonstrate the same core competencies as NPS interpreters.




12. Review and approve of fees charged by associations for their activities.

13. Assure that any collection of fees by associations meets NPS standards for accountability and

security of funds.
d other facilities to enable gssociations to

s with suitable sales areas an
thdraw any such facilities (upon reasonable

14. Provide associatio
cate or wi

conduct business. Reserve the right to relo
notice) in order to meet the needs of NPS.
15. Reserve the right to conduct inspections of provided facilities whenever it deems necessary.
16. Provide associations with routine maintenance and repair services and utilities such as water,
electricity, heat, and air conditioning at each assigned facility, to the extent these services and
utilities are required for the operation of the building for govemmental purposes. Other
maintenance and repair services and utilities will be provided by the association or provided to the
association on a reimbursable basis.

17. Negotiate a maintenance and operations plan with the association for those facilities govemed

by a supplemental agreement.

18, Review and approve in advance association plans for co
in-park facilities and require that implementation of such plans are in accor

design and construction procedures.

nstruction, redesign, or renovation of
dance with NPS normal

19. Inchude the association in the planning and design of new government facilities that house
association facilities by offering the association the opportunity to review and commeii on
preliminary and final design plans.

20. Allow with approval from the superintendent, the incidental use by association staff of
govcmmcnt—owned or leased vehicles, provided that {he use is solely for work authorized under

this Agreement or associated supplemental agreements.
21. Deny the use of government postage for association business.

ate level of aid to NPS based upon the nature
NPS, consulting with superintendents and
ary to reach an equitable level.

the appropri
d the needs of
this process if ncoess

22. Determine jointly with the association
and extent of the association's activities an
regional and WASO staff as appropriate in
23. Delegate the authority and responsibility to Regional Directors of approving donations in the
following categories before they are accepted.

|. Major research projects

2. Land acquisitions

3. Interpretive/educational facilities

4. Historic preservation/restoration projects




24. Deny association funding of any government personnel salaries or benefits with the exceptions
of support for temporary employees working on special interpretive, educational, or research

projects that are funded by donations and the reimbursement of the salaries and benefits of
employees of Harpers Ferry Center working directly on media projects or plans donated to NPS by

an association.
25. Complete in a timely manner association donated and funded projects, with funding,

accountability to the association, and a report upoil request.

B. Tlie Cooperafing Association Agrecs To:

Internal Revenue Service of tax exemption status under
in order to operate in areas of the National Park

1. Obtain and maintain recognition by the
Section 501(¢)(3) of the Internal Revenuc Code

System.
2. Comply with the policies set forth in Director’s Order #32 and other policies of NPS.

3. Notify NPS of board of directors meetings and invite appropriate NPS representatives to board
meetings and to appropriatec committee meetings.

4. Authorize their employees to undertake no government functions beyond routine visitor
information services or other activities authorized by the Cooperating Association Agreement,

supplemental agreements, or agreements for voluntary services.

ervices for its intended purpose only and not to circumvent

5. Use the Agreement for Voluntary S
the Cooperating Association Agreement.

requirements for insurance coverage in

gage in public contact wear some readily

6. Require that association employees who en
but not NPS or other government uniforms.

identifiable indication of association affiliation,

7. Possess a signed Cooperating Association Agreement to sell goods and services in arcas of the
National Park System or affiliated locations. Friends groups are not authorized to sell goods and
services in these same areas or affiliated locations except through a special agreement with the

association and approval of the park superintendent.
8. Assure that association sales support the purposes of the association as stated in their articles of

incorporation.

a sign that identifics any sales outlet as a nonprofit activity of the officially approved

9. Display
association for the site.
authority of the National Parks Omnibus

oncession regittations for the benefit of the

{0. Conduct the sales of convenience itemns under the
oviding visitor

Management Act of 1998 (Public Law-105-391) and ¢
visitor. Adherence to the preforential rights of concessioners must be upheld in pr

services.




11. Sell only approved items that do not violate the conservation principles e NPS. The sale of
original prehistoric or historic artifacts or paleontological spccimens is protifisited, Replicas of
such artifacts and spccimens must be clearly [abeled as such.

12. Sell craft items represented as being Indian-wade in accordance with#he Indian Arts and Crafis
Act of 1990 (Public Law-101-644). ' | )
urnals with advertising) must be incidental to

13. Assure that paid advertising in sales items {i.e., jo
ing or vendor informatien may not tply

the interpretive value or message of an item. Adverlis
endorsement by NP3.

14. Obtain approval from the superintendent(s) before commencing business operations in off-site
sales outlets that do not serve other governmental entities.
15. Consult with the Stxpeﬁﬁtcndcnt(s) when considering operating an off-site sales outlet for
another governmental entity. )

16. Transfer to NPS upon completion, buildings constructed by the association on U.S.
Government property.
17. Complete a financial statement audit for associations with annual gross revenue of One Million
Dollars ($1,000,000) or more and & financial review if revenue is Two Hundred and Fifty
Thousand Dollars ($250,000) to One Million Dollars ($1,000,000).

18. Submit an annual financial report consisting of NPS form 10-40, IRS form 999 (ot 990EZ and
9907, if appropriatc), a copy of the year's audited or reviewed financial statement, and a brief

nacrative of the year's activities and accomplishments. These are submitted to the Servicewide
Coordinator in Washington, D.C., and respeetive officials.at the park and regional level.

ns only fot the purposes described in the articles
ns are govemed by NPS Director's Order #2] -

of incorporation for the

19. Accept donatio
Donations and Fundraising.

association. Donatio

20. Account to the donor for the use of any funds aceepted on behalf of NPS.

21. Comply with Director's Order #21 when conducting any fundraising activities.

Article IV: Term of Agreement

rating Association and is for 5 years with autormatic

ble notice of cancellation is given by either party before
Agreement is the day after it is signed by all parties.
d ot to exceed S years with the same

e cancelled at the time they

This Agreement is signed by each Coope
renewal for another 5 years unless reasona
the date of renewal. The effective date of the
Supplemental agreements are fora specified time perio
automatic renewal and cancellation procedures or they may b

accomplish their purpose.




Article V: Key Officials

These are not the signing officials of this agreement, but are the contact officials for this agreement.

ervice: Servicewide Coordinator for Cooperating Associations, WASO

National Park S
irector or Business Manager

Cooperating Association: Executive D

Article VI: Liability

The Cooperating Association shall:

A. Procure public and employee liability insurance from 2 responsible company or companies with
a minimum limitation of One Million Dollars ($1,000,000) per person for any one claim, and an
aggregate limitation of Three Million Dollars ($3,000,000) for any aumber of claims arising {rom

any one incident. The policics shall name the United States as an additional insured, shall specify
against the United States for payments of any

that the insured shall have no right of subrogation
| specify that the insurance shall be assumed by,

premiums or deductibles due thereunder, and shal
be for the account of, and be at the insured's sole risk. Prior to beginning the work authorized
herein, the cooperating association shall provide NPS with confirmation of such insurance

coverage, and

for all damages to the lands or other property of the United
loyees; and

B. Pay the United States the full value :
on, its reprcsentatiw:s, or emp

States caused by such person or organizati
tates against all fines, claims

C. Indemnify, save and hold harmless, and defend the United S
damages, losses, judgement, and expenses arising out of, or fromt, any omission or activity of such

person, organization, its representatives, or employees.

Article VII: Termination

If cither party fails to observe any of the terms and conditions of this Agrécmcnt, the other party
ult without any legal process whatsoever by giving thirty

may terminatc this Agreement for defa
(30) days written notice of termination, effective at the end of the thirty (30) day period.
The NPS may (erminate this Agreement for the convenience of the government, at any time, when
it is determined to be in the best interest of the public to do so. The affected parties shull be

notified in writing within five (5) working days following the termination.

Article VIII: Required Clauses

A. Non-Discrmination: The parties shall abide by the provisions of Executive Order 11246, as
amended: shall be in compliance with the requirements of Title VI of the Civil Rights Act of 1964,

as amended (78 Stat. 252; 42 U.S.C.§ 2000d et seq- (1994 & Supp. 1, 1995); Title V, section 504 of
the Rehabilitation Act of 1973(87 Stat. 394, 29 U.S.C. § 794 (1994), as amended), the Agc
Discrimination Act of 1975 as amended (89 Stat. 728: 42 U.S.C. § 6101 (1994) and with all other




y -
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Federal laws and regulations prohibiting discrimination on the grounds of race, color, national
origin, disability, religion, or sex in cmployment and in providing of facilitics and sexvices to the

public.

t: Pursuant to the Anti-Deficiency Act, 31 U.S.C. § 1341(a) (1) (1999),

B. Anfi-Deficiency Ac ‘
inding the United States to expend in any one fiscal

nothing herein contained sh :
year any Summ in excess of appropriations made by Congress for this purpose, or 0 involve the

United States in any contract or other obligation for the further cxpenditure of money in excess of

such approptiations.

C. Interest of Members of Congress: Pursuant (o 41 U.S.C. § 22, Interest of Member of Congress,
(1994), "No Member of Congress <hall be admitted to any sharc or patt of any contract or
agreement made, entered into, or accepted by or on behalf of the United States, or 10 any benefit to .

arise thereupon.”

D. Lobbying Prohibition: The parties shall abide by the provisions of 18 U.S.C. § 1913 Lobbying
with Appropriated Monics, (1994), which states: ’

No patt of the money appropriated b
shall, in the absence of express authorization by Congress, be uséd

direotly or indirectly to pay for any personal service, advertisement,
telegram, telephone, Jetter, printed or written matter, or other device,
intended or designed to influence in any mannet a Member of
Congtess, to favor or oppose, by vote or otherwise, any legislation or
appropriation by Congress, whether before or after the introduction
of any bill or resolution proposing such legislation or appropriation;
but this shall ot prevent officess of employees of the United States

or of its departments or agencies from communicating to Members of
Congress of the request of any Member of Congress, through the
proper official channels, requests for legislation or appropriations
which they deem necessary for the efficient conduct of the public

business.

y any cpactment of Congress

Whoever, being an officer or cmployee of the United States or of any
department or agency thereof, violates or attempts to violate this
section, shall be fined under this title or imprisoned not more than
one year, or both; and afier notice and hearing by the supetior officer
vested with the power of removing him, shall be removed from office

or employment.

iance with Applicable Law: The parties shall comply with all
greement is subject to all laws, regulations and rules
governing NP5 property, whether now in force or hereafter enacted or promulgated. Nothing in the
Agreement shall be construed as in any way impairing the general powers of NPS for supervision,
regulation, and control of its property under such applicable Jaws, regulations, and rules.

E. Severance of Terms and Comnpl
applicable laws and regulations. This A




If any term or provision of this Agreement is held to be invalid or illegal, such term or provision
shall not affect the validity or enforceability of the remaining terms and provisions. Meeting the
terms of this Agreement shall not excuse any failure fo comply with all applicable laws and
regulations, whether or not these laws and repulations are specifically listed herein.

F. Drug Free Work Place Act (Required For Use With Appropriated Funds): The parties certify
that comprehensive actions will be taken to ensure the work place is drug free.

ntatives of the Parties shall be Volunteers in the
mployees but shall

federal tort clains

G. Volunteers in the Park: All unpaid represe
Parks (VIP's), under 16 U.S.C. § 18g et seq. (1994). The VIP's are not federal e
be entitled to those benefits and protections related to workmen's compensation,

and others as specified in the Volunteers in the Parks Act.

Article IX. Standard Clauses -

None

Article X. Authorizing Signatures

Nfﬂﬁ{ day of

Cooperating Association

<

Ai‘ee_d between the parties this
Creetr (34

INational Park Service

Chairperson, Board of Directors

National Capita] Regio

Exhibit A
) which are designated for use by the
be used to designate

This exhibit describes those facilities within the park(s
educational and research

Association. A clear, concise written description and/or floor plan will
facilities assigned for use by the Association to carry out its interpretive,

support mission for NPS.
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Appendix D

SUPPLEMENTAL COOPERATING AGREEMENT
BETWEEN
NATIONAL PARK SERVICE
* UNITED STATES DEPARTMENT OF THE INTERIOR
AND THE

PARKS AND HISTORY ASSOCIATION

This is a Supplemental Cooperating Agreement to the Memorandum of
Agreement between the National Park Service {hereinafter referred
to as the "Service"), an agency of the United States Department of
the Interior, acting in this behalf through the Director, National
park Service, or the Director's designee, and the Parks and History
Association (hereinafter referred to as the "Association®), acting
through the Chair of its Board of Directors or the Board's

designee.

WITNESSETH

WHEREAS, the Service is charged with the responsibility for
administering the National Park System of the United States, which
containg outstanding areas reflecting the natural, cultural, and

historical heritage of the nation; and

WHEREAS, it is the purpose of the Service to preserve and manage
those areas for the benefit and inspiration of all people of the

United States; and

WHEREAS, the Service is authorized and wishes to continue a program
of fine arts, performing arts, interpretive activities, and
recreational activities indicative of the diverse and rich history

of Glen Echo Park; and

WHEREAS, the Service owns an original 1521 Dentzel Carousel and its
accompanying structures at Glen Echo park, and has determined the
need to restore, preserve, and operate said Carousel as part of the
interpretive and recreational activities at Glen Echo Park; and

WHEREAS, the Association, being a not-for-profit private
organization, was created for the purpose of assisting the
interpretive, educational, scientific, and historical activities of
the Service; and that on January 14, 1992, entered into a
Memorandum of Agreement with the Service for those purposes; and as
such is uniquely qualified to assist the Service in the




restoration, rehabilitation, preservation, and operation for
public enjoyment of the 1921 Dentzel Carousel as part of the
interpretive and recreational activities at Glen Echo Park;

NOW, THEREFORE, pursuant to the authority of the Natienal Park
Service under the Act of August 25, 1916, (16 U.S.C. 1-3),

August .7, 1946, (16 U.S.C., sec. 17 j-2), August 21, 1935, (16
U.S.C., sec. 461-468e)}, June 5, 1920, (U.S8.C., sec. 6} August 8,
1953, (16 U.S.C., sec 1b5), August 18, 1970, (16 U.5.C., sec. la-
2(g)), and other laws supplemental thereto and amendatory thereof,
and in consideration of the mutual benefits which will accrue to
the Service and the Association, the parties agree as follows:

I. RESPONSIBILITIES OF THE NATIONAL PARK SERVICE

A. OPERATION

The Service agrees to determine, after consultation with the
Association, dates, times, and hours of operation of the Carousel;
to determine ticket prices for Carousel riders; and to establish
daily operating procedures. The Service agrees to congider such
factors as, but not limited to, seasons, weather, vigitation
patterns, mechanical conditions, and potential safety hazards,
before making decisions on the operation of the Carousel.

B. SAFETY

The Service agrees to establish safety procedures for the operation
of the Carousel and its accompanying structures, including the
Wurlitzer Band Organ; to train Service and Association staff in
safety procedures; to coordinate and monitor safety inspections of
the Carousel by appropriate public agencies and private experts
agreed upon in advance by the Service and the Association; and to
respond to recommendations and directives resulting from the
inspections to insure compliance with those State of Maryland
requlations necessary to obtain a permit to operate the Carousel.

C. MAINTENANCE

The Service agrees to be responsible for the maintenance and repair
tagks of the Carousel and its accompanying structures, including
the Wurlitzer Band Organ; and that these tasks will include the
repair or replacement of mechanical parts, including crankshafts,
bearings, brass tubing, switches, wires, fuses, and other
electrical equipment, or portions thereof, of the Carousel and the
Wurlitzer Band Organ; and the repair and replacement of walls,
ceilings, floors, and windows, oOr portions thereof, of the
accompanying structures. The Service also agrees to purchase needed
supplies for the maintenance of the Carousel and its accompanying
structures, including the Wurlitzer Band Organ; and to arrange for
mechanical and safety inspections by appropriate public agencies
and private experts agreed upon in advance by the Service and the




Association; and to respond to recommendations and directives
resulting from those inspections to insure compliance with those
State of Maryland regulations necessary to obtain a permit to
operate the Carousel.

D, SECURITY

The Service agrees to be responsible for the gecurity of the
Carousel and its accompanying structures, including the Wurlitzer
Band Organ; and will take measures to assure protection from fire,
vandalism, theft, and other threats.

E. RESTORATION

The Service agrees to determine needs, priorities, and scheduling
of the restoration and preservation program for the Carousel; and
to contact experts in restoration from the public and private
sector, agreed upon in advance by the Service and the Association,
in order to obtain information and arrange restoration and
preservation activities; and to provide the Association with
appropriate data regarding scheduling and costs of restoration and

preservation activities.

F. DONATER FUNDS

The Service agrees to place a donations box near the Carousel
structure, and to monitor the collection of donated funds; and to
store the donation funds and donation box daily in a secure place.
The Service will deposit the donated funds in a special NPS account
for the restoration of the Carousel.

G. LIABILITY

The Service agrees to be liable for those accidents and injuries to
park visitors, employees, volunteers, and Association personnel
occurring on park property (including accompanying structures of
the Carousel) prior to their entry on to the Carousel and -after
their exit from the Carousel. ‘

TI. RESPONSIBILITIES OF THE PARKS & HISTORY ASSOCIATION

A. QOPERATIONS

The Association agrees to operate the Carousel under the guidelines
and policies established by the Service, and that conditions are
subject to change due to factors including, but not limited to,
seasons, weather, visitation patterns, mechanical conditions, and
potential safety hazards. The Association also agrees to purchase
all supplies necessary for the sales operations of the Carousel,

including tickets, register tapes, etc.




B. PERSONNEL

The Association agrees to hire, train, pay, and provide appropriate
benefits to personnel to operate the Carousel; and that said
personnel are not government employees and will not be required to
undertake any Government function or activity on behalf of the
Service beyond routine visitor information services.

C. SAFETY

The Association agrees to operate the Carousel under the safety
guidelines established by the Service, and to train all personnel
in safety procedures; and to pay for necessary safety inspections
by the appropriate public agencies and private experts agreed upon
in advance by the Service and the Association; and to conduct a
daily safety inspection before operation of the Carousel.

D. MAINTENANCE

The Association agrees to be responsible for routine and preventive
maintenance necessary for the operation of the Carousel, under the
directions and guidelines established by the Service; and that
preventive maintenance will include changing light bulbs,
lubricating bearings and other machinery, polishing and cleaning
brass, sweeping and dusting of the Carousel and the Carousel.
_ building, cleaning windows, and similar tasks necessary for the
daily operation of the Carousel. The Association agrees that it
will pay for necessary mechanical inspections of the Carousel by
the appropriate public agencies and private experts agreed upon in
advance by the Service and the Association.

E. RESTORATION

The Association agrees to use a portion of the funds from ticket
sales to assist the Service in the restoration and preservation
program of the Carousel; and that portion of the funds will be
equal to the sum of three days receipts from Carousel operations,
and that those three days will be determined before the start of
the Carousel season by agreement between the Association and the
Service; the Association agrees that it will cooperate with the
gervice in determining the needs, priorities, and scheduling of the

restoration and preservation program.

F. LIABILITY

The Association agrees to procure and employ liability insurance
with a minimum limitation of $1,000,000 for any number of claims
from one incident with respect to the activities of the Association
and its employees and the requirements of the State of Maryland

regarding the operation of a Carousel.
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T WHITE HOUSF Appendix E
OMB Circuiar A-87
Help Tewt Only

&

thice of Management and Budget

August 29, 1997
MEMORANDUM FOR THE RECORD

FROM: Norwood J. Jackson
Deputy Controller
Office of Federal Financial Management

SUBJECT: Recompilation of OMB Circular A-87

[ certify that the attached document constitutes a recompilation of Office of Management and Budget Circular A-§7, "Cost
Principles for State, Local, and Indian Tribal Governments.” The recompilation consists of the last complete revision of the
Circular published at 60 FR 26484 (dated May 4, 1995, published May 17, 1995), as further amended at 62 FR 45934 (August
29, 1997).

OMD CIRCULAR A-87 (REVISED 5/4/95, As Further Amended 8/29/97)

CIRCULAR NO. A-87
Revised

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS
SUBJECT: Cost Prineiples for State, Local, and Indian Tribal Governments

L. Purpose. This Circular establishes principles and standards for determining costs for Federal awards carried out through
grants, cost reimbursement contracts, and other agreements with State and local governments and federally-recognized Indian
tribal governments (governmental units). '

2. Authority. This Circular is issued under the authority of the Budget and Accounting Act of 1921, as amended; the Budget
and Accounting Procedures Act of 1950, as amended; the Chief Financial Officers Act of 1990; Reorganization Plan No. 2 of
1970; and Executive Order No. 11541 ("Prescribing the Duties of the Office of Management and Budget and the Domestic
Policy Coungil in the Exccutive Office of the President").

3. Background. An interagency task force was established in 1987 to review existing cost principles for Federal awards to
State, local, and Indian tribal govenments. The task force studied Inspector General reports and recommendations, solicited
suggestions for changes to the Circular from governmental units, and compared for consistency the provisions of other OMB
cost principles circulars covering non-profit organizations and universities, A proposed revised Circular teflecting the results
of those efforts was issued on October 12, 988, and August 19, 1993, Extensive comments on the proposed revisions,
discussions with interest groups, and related developments were considered in developing this revision.

4. Rescissions. This Circular rescinds and supersedes Circular A-87, issued January 15, 1981,

5. Policy. This Circular establishes principles and standards to provide a uniform approach for determining costs and to
promote effective program delivery, efficiency, and better relationships between governmental units and the Federal
Government. The principles are for determining allowable costs only. They are not intended to identify the circumstances or to
dictate the extent of Federal and govemmental unit participation in the financing of a particular Federat award, Provision for
profit or other increment above cost is outside the scope of this Circular.

http://www.whitehouse.gov/omb/circulars/a087/a087-alLhtml 2/13/07
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6. Definitions. Definitions of key terms used in this Circular are contained in Attachment A, Section B.

7. Required Action. Agencies responsible for administering programs that involve cost reimbursement contracts, grants, and
other agreements with govemmental units shall issue codified regufations to implement the provisions of this Circular and its
Attachments by September 1, 1995.

8. OMB Responsibilities. The Office of Management and Budget (OMB) will review agency regulations and implementation
of this Circular, and will provide policy interpretations and assistance to insure effective and efficient implementation. Any
exceptions will be subject to approval by OMB. Exceptions will only be made in particular cases where adequate justification
is presented. ) _

9. Information Contact. Further information concerning this Circular may be obtained by contacting the Office of Federal
Financial Management, Financial Standards and Reporting Branch, Office of Management and Budget, Washington, DC
20503, telephone 202-395-3953.

10. Policy Review Date. OMB Circular A-87 will have a policy review three years from the date of issuance.
11. Effective Date. This Circular is effective as follows:

- For costs charged indirectly or otherwise covered by the cost allocation plans described in Attachments C, D and E, this
revision shall be applied to cost allocation plans and indirect cost proposals submitted or prepared for a governmental unit's
fiscal year that begins on or after September 1, 1995,

- For other costs, this revision shall be applied to all awards or amendments, including continuation or renewal awards, made
on or after September 1, 1995,
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D. Composition oféost

1. Total cost

2. Classification of costs

E. Direct Costs

1. General

2. Application

3. Minor items

E. Indirect Costs

1, General

2. Cost allocation plans and indirect cost proposals
3. Limitation on indirect or administrative costs
G. Interagency Services

H. Required Certifications

A. Purpose and Scope

1. Objectives. This Attachment establishes principles for determining the allowable costs incurred by State, local, and
federally-recognized Indian tribal governments (governmental units) under grants, cost reimbursement contracts, and other
agreements with the Federal Government (collectively referred to in this Circular as "Federal awards"). The principles are for
the purpose of cost determination and are not intended to identify the circumstances or dictate the extent of Federal or
governmental unit participation in the financing of a particular program or project. The principles are designed to provide that’
Federal awards bear their fair share of cost recognized under these principles except where restricted or prohibited by law.
Provision for profit or other increment above cost is outside the scope of this Circular.

2. Policy guides,

a, The application of these principies is based on the fundarnental premises that:
(1} Governmental units are responsible for the efficient and effective administration of Federal awards through the application
of sound management practices,

(2) Governmental units assume responsibility for administering Federal funds in a manner consistent with underlying
agreements, program objectives, and the terrns and conditions of the Federal award.

(3) Each governmental unit, in recognition of its own unique combination of staff, facilities, and experience, will have the
primary responsibility for employing whatever form of organization and management techniques may be necessary to assure
proper and efficient administration of Federal awards,

b. Federal agencies should work with States or localities which wish to test alternative mechanisms for paying costs for
administering Federal programs, The Office of Management and Budget (OMB) encourages Federal agencies to test fee-for-
service alternatives as a replacement for current cost-reimbursement payment methods in response to the National Performance
Review's {NPR) recommendation. The NPR recommended the fee-for-service approach to reduce the burden associated with
maintaining systems for charging administrative costs to Federal programs and preparing and approving cost allocation plans.
This approach should also increase incentives for administrative efficiencies and improve outcomes.

3. Application.

http://www. whitehouse,. gov/omb/circulars/a087/a087-all htmt
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a. These principles will be applied by all Federat agencies in determining costs incurred by govemmental units under Federal

awards (including subawards) except those with (I) publicly-financed educational institutions subject to OMB Circular A-21,
"Cost Principles for Educational Institutions," and (2) programs administered by publicly-owned hospitals and other providers
of mcdical care that are subject to requirements promulgated by the sponsoning Federal agencies. However, this Circular does
apply to all ceniral service and department/agency costs that are allocated or billed to those educational institutions, hospitals,
and other providers of medical care or services by other State and local governiment departments and agencies.

b. All subawards are subject to those Federal cost principles applicable to the particular organization concemed. Thus, if a
subaward is to a governmental unit {other than a college, university or hospital), this Circular shall apply; if a subaward is to a
commercial organization, the cost principles applicable to commercial organizations shall apply; if a subaward is to a college
or university, Circutar A-21 shall apply; if a subaward is to a hospital, the cost principles used by the Federal awarding agency
for awards to hospitals shall apply, subject to the provisions of subsection A.3.a. of this Attachment; if a subaward is to some
other non-profit organization, Circular A-122, "Cost Principles for Non-Profit Organizations,” shall apply.

¢. These principles shall be used as a guide in the pricing of fixed price arrangements where costs are used in determining the
appropriate price.

d. Where a Federal contract awarded to a governmental unit incorporates a Cost Accounting Standards (CAS) clause, the
requirements of that clause shall apply. In such cases, the governmental unit and the cognizant Federal agency shall establish
an appropriate advance agreement on how the governmental unit will comply with applicable CAS requirements when
estimnating, accumulating and reporting costs under CAS-covered contracts. The agreement shail indicate that OMB Circular
A-87 requirements will be applied to other Federal awards. In all cases, only one set of records needs to be maintained by the
governmental unit.

e. Conditional exemptions.

(1) OMB authorizes conditional exemption from OMB administrative requirements and cost principles circulars for cerfain
Federal programs with statutorily-authorized consolidated planning and consolidated administrative funding, that are identified
by a Federal agency and approved by the head of the Executive department or establishment. A Federal agency shall consult
with OMB during its consideration of whether to grant such an exemption.

(2) To promote efficiency in State and local program administration, when Federal non-entitlement programs with common
purposes have specific statutorily-authorized consolidated planning and consolidated administrative funding and where most of
the State agency's resources come from non-Federal sources, Federal agencies may exempt these covered State-administered,
non-entitlement grant programs from certain OMB grants management requirements. The exemptions would be from all but
the allocability of costs provisions of OMB Circulars A-87 (Attachment A, subsection C.3), "Cost Principles for State, Local,
and Indian Tribal Governments," A-21 {Section C, subpart 4), "Cost Principles for Educational Institutions,” and A-122
(Attachment A, subsection A.4), "Cost Principles for Non-Profit Organizations,” and from alt of the administrative
requirements provisions of OMB Circular A-110, "Uniforn Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals, and Other Non-Profit Crganizations,” and the agencies’ grants management
common rule.

(3} When a Federal agency provides this flexibility, as a prerequisite to a State's exercising this option, a State must adopt its
own written fiscat and administrative requirements for expending and accounting for all funds, which are consistent with the
provisions of OMB Circular A-87, and extend such policies to all subrecipients. These fiscal and administrative requirements
must be sufficiently specific to ensure that; funds are used in compliance with all applicable Federal statutory and regulatory
provisions, costs arc reasonable and necessary for operating these programs, and funds are not be used for general expenses
required to carry out other responsibilities of a State or its subrecipients.

B. Definitions

i. "Approval or authorization of the awarding or cognizant Federal agency" means documentation evidencing consent prior to
incurring a specific cost, {f such costs are specifically identified in a Federal award document, approval of the document
constitutes approval of the costs. If the costs are covered by a State/local-wide cost aflocation plan or an indirect cost proposal,
approval of the plan constitutes the approval.

2. "Award" means granis, cost reimbursement contracts and other agreements between a State, local and Indian tribal
government and the Federal Government.

3. "Awarding agency" means (a) with respect to a grant, cooperative agreement, or cost reimbursement contract, the Federal
agency, and (b) with respect to a subaward, the party that awarded the subaward.

4. "Central service cost allocation plan" means the documentation identifying, accumulating, and allocating or developing
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bitling rates based on the altowable costs of services provided by a governmental unit on a centralized basis to its departments
and agencies. The costs of these services may be allocated or billed to users.

5. "Claim" means a written demand or written assertion by the governmental unit or grantor seeking, as a matter of right, the
payment of money in a sum cenain, the adjustment or interpretation of award terms, or other relief arising under or refating to
the award. A voucher, invoice or other routine request for payment that is riot a dispute when submitted is not a claim.
Appeals, such as those filed by a governmental unit in response to questioned audit costs, are not considered claims until a
final management decision is made by the Federal awarding agency.

6. "Cognizant agency"” means the Federal agency responsible for reviewing, negotiating, and approving cost allocation plans or
indirect cost proposals developed under this Circular on behalf of all Federal agencies. OMB publishes a listing of cognizant
agencies,

7. "Common Rule" means the "Uniform Administrative Requirements for Grants and Cooperative Agreements to State and
Local Governments; Final Rule” originally issued at 53 FR 8034-8103 {(March 11, 1988). Other common rules will be referred
to by their specific titles.

8. "Contract" means a mutually binding legal relationship obligating the seller to fumnish the supplies or services (including -
construction) and the buyer to pay for them. It includes all types of commitments that obligate the government to an
expenditure of appropriated funds and that, except as otherwise authorized, are in writing. In addition to bilateral instruments,
contracts include {(but are not limited to): awards and notices of awards; job orders or task orders issued under basic ordering
agreements; letter contracts; orders, such as purchase orders, under which the contract becomes effective by written acceptance
or performance; and, bilateral contract modifications. Coniracts do not include grants and cooperative agreements covered by
31 U.S.C. 6301 et seq.

9. "Cost" means an amount as determined on a cash, accrual, or other basis acceptable to the Federal awarding or cognizant
agency. It does not include transfers to a general or similar fund.

10. "Cost allocation plan" means central service cost allocation plan, public assistance cost allocation plan, and indirect cost
rate proposal. Each of these terms are further defined in this section.

11. "Cost objective" means a function, organizational subdivision, contract, grant, or other activity for which cost data are
needed and for which costs are incurred.

12. "Federally-recognized Indian tribal govemment" means the governing body or a governmental agency of any Indian fribe,
band, nation, or other organized group or community (including any native village as defined in Section 3 of the Alaska Native
Claims Settlement Act, §5 Stat. 638) certified by the Secretary of the Interior as eligible for the special programs and services
provided through the Bureau of Indian A ffairs.

3. "Governmental unit” means the entire State, local, or federally-recognized Indian tribal govemment, including any
component thereof. Components of governmental units may function independently of the governmental unit in accordance
with the term of the award. )

14. "Grantee department or agency" means the component of a State, local, or federally-recognized Indian tribal govemment
which is responsible for the performance or administration of all or some part of a Federal award. '

- 15. "Indirect cost rate proposal” means the documentation prepared by a governmental unit or component thereof to

substantiate its request for the establishment of an indirect cost rate as described in Attachment E of this Circular.

16. "Local govemment" means a county, municipality, city, town, township, local public authority, school district, special
district, intrastate district, council of governments {whether or not incorporated as a non-profit corporation under State law),
any other regional or interstate government entity, or any agency or instrumentality of a local government.

17. "Public assistance cost allocation plan" means a narrative description of the procedures that will be used in identifying,
measuring and allocating all administrative costs to all of the programs administered or supervised by State public assistance
agencies as described in Attachment D of this Circular.

18. "State" means any of the several States of the United States, the District of Columbia, the Commonwealth of Puerto Rico,
any territory or possession of the United States, or any agency or instrumentality of a State exclusive of local govemnments.

C. Basic Guidelines
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1. Factors affecting altowability of costs. To be allowable under Federal awards, costs must meet the following general criteria;

a. Be necessary and reasonable for proper and efficient performance and administration of Federal awards.
b. Be allocable to Federal awards under the provisions of this Circular.,
¢. Be authorized or not prohibited under State or local laws or regulations.

d. Conform to any limitations or exclusions set forth in these principles, Federal laws, terms and conditions of the Federal
award, or other governing regulations as to types or amounts of cost items.

¢. Be consistent with policies, regulations, and procedures that apply uniformly to both Federal awards and other activities of
the governmental unit.

f. Be accorded consistent treatment, A cost may not be assigned to a Federal award as a direct cost if any other cost incurred
for the-same purpose in like circumstances has been atlocated to the Federal award as an indirect cost.

g. Except as otherwise provided for in this Circular, be determined in accordance with generally accepted accounting
principles.

h. Not be included as a cost or used to meet cost sharing or matching requirements of any other Federal award in either the
current or a prior period, except as specifically provided by Federal law or regulation.

i. Be the net of all applicable credits.
j. Be adequately documented.

2. Reasonable costs. A cost is reasonable if, in its nature and amount, it does not exceed that which would be incurred by a
prudent person under the circumsiances prevailing at the time the decision was made to incur the cost. The question of
reasonableness is particularly important when governmental units or components are predominately federally- funded. In
determining reasonableness of a given cost, consideration shall be given to:

a, Whether the cost is of a type generally recognized as ordinary and necessary for the operation of the governmental unit or
the performance of the Federal award.

b. The restraints or requirements imposed by such factors as: sound business practices; arms length bargaining; Federal, State
and other laws and regulations; and, terms and conditions of the Federal award.

c. Market prices for comparable goods or services.

d. Whether the individuals concerned acted with prudence in the circumstances considering their responsibilities to the
govemmental unit, its employees, the public at large, and the Federal Government.

e. Significant deviations from the established practices of the governmental unit which may unjustifiably increase the Federal
award's cost.

3. Allocable costs.

a. A cost is allocable to a particular cost objective if the goods or services involved are chargeabte or assignable to such cost
objective in accordance with relative benefits received.

"b. All activities which benefit from the governmental unit's indirect cost, including unalfowable activities and services donated
to the governmental unit by third parties, will receive an appropriate allocation of indirect costs.

c. Any cost allocable to a particular Federal award or cost objective under the principles provided for in this Circular may not
be charged to other Federal awards to overcome fund deficiencies, to avoid restrictions imposed by law

http://www.whitehouse.gov/omb/circulars/a087/a087-all.html 2/13/02
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or terms of the Federal awards, or for other reasons. However, this prohibition would not preciude governmental units from
shifting costs that are allowable under two or more awards in accordance with existing program agreements.

d. Where an accumulation of indirect costs will ultimately result in charges to a Federal award, a cost allocation plan will be
required as described in Attachments C, D, and E.

4, Applicable credits.

a. Applicable credits refer to those receipts or reduction of expenditure-type transactions that oifset or reduce expense items
allocable to Federal awards as direct or indirect costs. Examptes of such transactions are: purchase discounts, rebates or
allowances, recoveries or indemnities on losses, insurance refunds or rebates, and adjustments of overpayments or erroneous
charges. To the extent that such credits accruing to or received by the governmental unit relate to aliowable costs, they shall be
credited to the Federal award either as a cost reduction or cash refund, as appropriate.

b. In some instances, the amounts received from the Federal Government to finance activities or service operations of the
governmental unit should be treated as applicable credits. Specifically, the concept of netting such credit items (including any
amounts used to meet cost sharing or matching requirements) should be recognized in determining the rates or

amounts to be charged to Federal awards. (See Attachment B, item 15, "Depreciation and use atlowances," for areas of
potential application in the matter of Federal financing of activities.}

D. Composition of Cost

t. Total cost. The total cost of Federal awards is comprised of the allowable direct cost of the program, plus its allocable
portion of atlowable indirect costs, less applicable credits.

2. Classification of costs. There is no universal rule for classifying certain costs as either direct or indirect under every
accounting system. A cost may be direct with respect to some specific service or function, but indirect with respect to the
Federal award or other final cost objective. Therefore, it is essential that each itern of cost be treated consistently in fike
circumstances either as a direct or an indirect cost. Guidelines for determining direct and indirect costs charged to Federal
awards are provided in the sections that foltow.

E. Direct Costs

1. General, Direct costs are those that can be identified specifically with a particular final cost objective.

2. Application, Typicat direct costs chargeable to Federal awards are:

a. Compensation of employees for the time devoted and identified specifically fo the perfonmance of those awards.
b. Cost of materials acquired, consumed, or expended speciﬁcally for the purpose of those awards.

¢. Equipment and other approved capital expenditures.

d. Travel expenses incurred specifically to carry out the award.

3. Minor items. Any direct cost of a minor amount may be treated as an indirect cost for reasons of practicality where such
accounting treatment for that item of cost is consistently applied to all cost objectives.

F. Indirect Costs

1. General. Indirect costs are those: (a) incurred for a common or joint purpose benefiting more than one cost objective, and (b)
not readily assignable to the cost objectives specifically benefitted, without effort disproportionaté to the results achieved. The
term "indirect costs," as used herein, applies to costs of this type originating in the grantee department, as well as those
incurred by other departments in supplying goods, services, and facilities. To facilitate equitable distribution of indirect
expenses to the cost objectives served, it may be necessary to establish a number of pools of indirect costs within a
governmental unit department or in other agencies providing services to a governmental unit department. Indirect cost pools
should be distributed to benefitted cost objectives on bases that will produce an equitable result in consideration of relative
benefits derived.

http://www.whitehouse.gov/omb/circulars/a087/a087-ail.htmt 2/13/02
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2. Cost altocation plans and indirect cost proposals. Requirements for development and submission of cost allocation ptans and
indirect cost rate proposals are contained in Attachments C, D, and E.

3. Limitation on indirect or administrative costs.

a. In addition to restrictions contained in this Circular, there may be laws that further limit the amount of administrative or
indirect cost allowed.

b. Amounts not recoverable as indirect costs or administrative costs under one Federal award may not be shifted to another
Federal award, unless specifically authorized by Federal legislation or regulation.

G. Interagency Services. The cost of services provided by one agency to another within the governmental unit may include
allowable direct costs of the service plus a pro rate share of indirect costs, A standard indirect cost allowance equal to ten
percent of the direct salary and wage cost of providing the service (excluding overtime, shift premiums, and fringe benefits)
may be used in licu of determining the actual indirect costs of the service. These services do not include centralized services
included in central service cost allocation plans as described in Attachment C.,

H. Required Certifications. Each cost allocation plan or indirect cost rate proposal required by Attachments C and E must
comply with the following:

1. No proposal to establish a cost allocation plan or an indirect cost rate, whether submitted to 2 Federal cognizant agency or
maintained on file by the governmentat unit, shall be acceptable unless such costs have been cenrtified by the governmental unit
using the Certificate of Cost Allocation Plan or Certificate of Indirect Costs as set forth in Attachments € and E. The certificate
must be signed on behalf of the governmental unit by an individual at a evel no lower than chief financial officer of the
governmental unit that submiits the proposal or component covered by the proposal,

2. Mo cost atlocation plan or indirect cost rate shall be approved by the Federal Govemnment unless the plan or rate proposal
has been certified. Where it is necessary to establish a cost atlocation plan or an indirect cost rate and the governmental unit
has not submitted a certified proposal for establishing such a plan or rate in accordance with the requirements, the Federal
Government may cither disallow all indirect costs or unilaterally establish such a plan or rate. Such a plan or rate may be based
upon audited historical data or such other data that have been furnished to the cognizant Federal agency and for which it can be
demonstrated that all unallowable costs have been excluded. When a cost allocation plan or indirect cost rate is unilaterally
established by the Federal Government because of failure of the governmentat unit to submit a certified proposal, the plan or
rate established will be set to ensure that potentially unallowable costs will not be reimbursed.

ATTACHMENT B
Circular No. A-87

SELECTED ITEMS OF COST
TABLE OF CONTENTS

1. Accounting

2. Advertising and public relations costs
3. Advisory councils

4. Alecholic beverages

5. Audit services

6. Automatic electronic data processing
7. Bad debts

8. Bonding costs

9. Budgeting

10. Communications

11, Compensation for personnel services
a. General

b. Reasonableness

¢. Unatlowable costs

d. Fringe benefits

¢. Pension plan costs

f. Post-retirement heaith benefits

g. Severance Pay

h. Support of salaries and wages

i. Donated services
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12. Contingencies

13. Contributions and donations

14. Defense and prosecution of criminal and civil proceedings, and claims
15, Depreciation and use allowances

t6. Disbursing service

17. Employee morale, health, and welfare costs

18. Entertainment

19, Equipment and other capital expenditures

20. Fines and penalties

21. Fund raising and investment management costs
22, Gains and losses on disposition of depreciable property and other capital assets and substantial relocation of Federat
programs.

23, General government expenses

24, Idle facilities and idle capacity

25. Insurance and indemnification

26. Interest

27. Lobbying

28. Maintenance, operations, and repairs

29, Materials and supplies

30, Memberships, subscriptions, and professional activities
31. Motor pools

32. Pre-award costs

33. Professional service costs

34. Proposal costs

35. Publication and printing costs

36. Rearrangements and alterations

37. Reconversion costs

38. Rental costs

19. Taxes

40. Training

41, Travel costs

42, Underrecovery of costs under Federal agreements

Sections 1 through 42 provide principles to be applied in establishing the allowability or unallowability of certain items of cost.
These principles apply whether a cost is treated as direct or indirect. A cost is allowable for Federal reimbursement only to the
extent of benefits received by Federal awards and its conformance with the general policies and principles stated in Attachment
A to this Circular. Failure to mention a particular item of cost in these sections is not intended to imply that it is either
allowable or unallowable; rather, determination of allowability in each case should be based on the treatment or standards
provided for similar or related items of cost.

1. Accounting. The cost of establishing and maintaining accounting and other information systems is allowable.
2. Advertising and public relations costs.

a. The term "advertising costs" means the costs of advertising media and corollary administrative costs..Advertising media
include magazines, newspapers, radio and felevision programs, direct mail, exhibits, and the like.

b. The term "public relations” includes community relations and means those activities dedicated to maintaining the image of
the governmental unit or maintaining or promoting understanding and favorable relations with the community or public at
large or any segment of the public,

¢. Advertising cosis are allowable only when incurred for the recruitment of personnel, the procurement of goods and services,
the disposal of surplus materials, and any other specific purposes necessary to meet the requirements of the Federal award.
Advertising costs associated with the disposal of surplus materials are not allowable where all disposal costs are reimbursed
based on a standard rate as specified in the grants management common rule.

d. Public relations costs are allowable when:
(1) Specifically required by the Federal award and then only as a direct cost;

(2) Incurred to communicate with the public and press pertaining to specific activities or accomplishments that result from
performance of the Federal award and then only as a direct cost; or
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(3) Necessary to conduct general liaison with news media and government public relations officers, to the extent that such
activities are limited to communication and liaison necessary to keep the public informed on matters of public concern, such as
notices of Federal contract/grant awards, financial matters, etc.

e. Unallowable advertising and public relations costs include the following:
(1) All advertising and public relations costs other than as specified in subsections ¢. and d.;

(2) Except as otherwise permitted by these cost prineiples, costs of conventions, meetings, or other events retated to other
activities of the governmental unit inctuding: .

(a) Cosis of displays, demonstrations, and exhibits;

(b) Costs of meeting rooms, hospitality suites, and other special facilities used in conjunction with shows and other special
events; and

(¢) Salaries and wages of employees engaged in setting up and displaying exhibits, making demonstrations, and providing
briefings;

(3) Costs of promotional items and memorabilia, including models, gifts, and souvenirs; and
(#) Costs of advertising and public relations designed solely to promote the governmental unit.

3. Advisory councils. Costs incurred by advisory councils or committees are altowable as a direct cost where authorized by
the Federal awarding agency or as an indirect cost where allocable to Federal awards.

4. Alcoholic beverages. Costs of alcohalic beverages are unatlowable.

5. Audit services. The costs of audis are allowable provided that the audits were performed in accordance with the Single
Audit Act, as implemented by Circular A-128, "Audits of State and Local Governments." [Note: In June 1997, OMB rescinded
Circular A-128 and co-located all audit requirements in a re-titled Circular A-133, "Audiis of States, Locat Governments, and
Non-Profit Organizations."] Generally, the percentage of costs charged to Federal awards for a single audit shall not exceed the
percentage derived by dividing Federal funds expended by total funds expended by the recipient or subrecipient (inctuding
program matching funds) during the fiscal year. The percentage may bg exceeded only if appropriate documentation
demonstrates higher actual costs.

Other audit costs are allowable if specifically approved by the awarding or cognizant agency as a direct cost to an award or
included as an indirect cost in & cost allocation plan or rate.

6. Automatic electronic data processing. The cost of data processing services is allowable (but see section 19, Equipment
and other capital expenditures).

’

7. Bad debts. Any losses arising from uncollectible accounts and other ¢laims, and related costs, are unallowable uniess
provided for in Federal program award regulations.

8, Bonding costs. Costs of bonding employees and officials are atlowable to the extent that such bonding is in accordance with

sound business practice.

9. Budgeting. Costs incurred for the development, preparation, presentation, and exccution of budgets are allowable.
10. Communiecations. Costs of telephone, mail, messenger, and similar communication services are allowable.

11. Compensation for personnel services.

a. General. Compensation for personnel services includes all remuneration, paid currently or accrued, for services rendered
during the period of performance under Federal awards, including but not necessarily limited to wages, salaries, and fringe
benefits. The costs of such compensation are allowable to the extent that they satisfy the specific requirements of this Circular,
and that the total compensation for individual employees:
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(1) s reasonable for the services rendered and conforms to the established policy of the governmental unit consistently applied
to both Federal and non-Federal activities;

(2} Follows an appointment made in accordance with a governmental unit's laws and rules and meets merit system or other
requirements required by Federal law, where appticable; and

(3) Is determined and supported as provided in subsection h.

b. Reasonableness. Compensation for employees engaged in work on Federal awards will be considered reasonable to the
extent that it is consistent with that paid for similar work in other activities of the governmental unit. In cases where the kinds
of employees required for Federal awards are not found in the other activities of the governmental unit, compensation wilt be
considered reasonable to the extent that it is comparable to that paid for similar work in the labor market in which the
employing government competes for the kind of employees involved. Compensation surveys providing data representative of
the labor market involved will be an acceptable basis for evaluating reasonableness.

c. Unatlowable costs. Costs which are unallowable under other sections of these principles shail not be allowable under this
section solely on the basis that they constitute personnel compensation.

d. Fringe benefits.

(1) Fringe benefits are allowances and services provided by employers to their employees as compensation in addition to
regular salaries and wages. Fringe benefits include, but are not limited to, the costs of leave, employee insurance, pensions, and
unemployment benefit plans. Except as provided elsewhere in these principles, the costs of fringe benefits arc altowable to the
extent that the benefits are reasonable and are required by law, governmental unit-employee agreement, or an established
policy of the governmental unit.

(2) The cost of fringe benefits in the form of regular compensation paid to employees during periods of authorized absences
from the job, such as for annuat leave, sick leave, holidays, court leave, military leave, and other similar benefits, are allowable
if: {a) they are provided under established written leave policies; (b} the costs are equitably allocated to all related activities,
including Federal awards; and, (c} the accounting basis (cash or accrual) selected for costing each type of leave is consistently
followed by the governmental unit.

(3) When a governmental unit uses the cash basis of accounting, the cost of leave is recognized in the period that the leave is
taken and paid for. Payments for unused leave when an employee retires or terminates employment are allowable in the year of
payment provided they are allocated as a general administrative expense to all activities of the governmentai unit or
component,

{4} The accrual basis may be only used for those types of leave for which a liability as defined by Genera_ily Accepted
Accounting Principles (GAAP) exists when the leave is earned. When 2 governmental unit uses the accrual basis of
accounting, in accordance with GAAP, allowable feave costs are the lesser of the amount acerued or funded.

(5) The cost of fringe benefits in the form of employer contributions or expenses for social security; employee life, health,
unemployment, and worker's compensation insurance (except as indicated in section 25, Insurance and indemnification);
pension plan costs (see subsection e.); and other similar benefits are allowable, provided such benefits are granted under
established written policies. Such benefits, whether treated as indirect costs or as direct costs, shall be allocated to Federat
awards and alt other activities in a manner consistent with the pattern of benefits attributable to the individuals or group(s) of
employees whose salaries and wages are chargeable to such Federal awards and other activities. ‘

€. Pension plan costs. Pension plan costs may be computed using a pay-as-you-go method or an acceptable actuarial cost
method in accordance with established written policies of the governmental unit,

(1) For pension plans financed on a pay-as-you-go method, allowable costs will be limited to those representing actual
payments to retirees or their beneficiaries.

{2) Pension costs calculated using an actuarial cost- based method recognized by GA AP are allowable for a given fiscal year if
they are funded for that year within six months after the end of that year. Costs funded afier the six month period (or a later

- period agreed to by the cognizant agency) are allowable in the year funded. The cognizant agency may agree to an extension of
the six month period if an appropriate adjustment is made to compensate for the timing of the charges to the Federal
Government and related Federal reimbursement and the governmental unit's contribution to the pension fund. Adjustments
may be made by cash refund or other equitable procedures to compensate the Federal Government for the time value of
Federal reimbursements in excess of contributions to the pension fund.
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(3) Amounts funded by the governmental unit in excess of the actuarially determined amount for a fiscal year may be used as
the governmental unit's contribution in future periods. :

(4) When a governmental unit converts to an acceptable actuarial cost method, as defined by GAAP, and funds pension costs
in accordance with this methed, the unfunded liability at the time of conversion shall be allowable if amortized over a period of
years in accordance with GAAP,

{5) The Federal Government shall receive an equitable share of any previously allowed pension costs (including earnings
thereon) which revert or inure to the governmental unit in the form of a refund, withdrawal, or other credit.

f. Post-retirement health benefits, Post-retirement health benefits (PRHB) refers to costs of health insurance or health services
not included in a pension plan covered by subsection . for retirees and their spouses, dependents, and survivors, PRHB costs
may be computed using a pay-as-you-go method or an acceptable actuarial cost method in accordance with established written
polices of the governmental unit.

(1) For PRHB financed on a pay as-you-go method, allowable costs will be limited to those representing actual payments to
retirees or their beneficiaries.

(2) PRMB costs calculated using an actuarial cost method recognized by GAAP are allowable if they are funded for that year
within six months after the end of that year. Costs funded after the six month period (or a later period agreed to by the
cognizant agency) are allowable in the year funded. The cognizant agency may agree to an extension of the six month period if
an appropriate adjustment is made to compensate for the timing of the charges to the Federal Government and related Federal
reimbursements and the governmental unit's contributions to the PRHB fund. Adjustments may be made by cash refund,
reduction in current year's PRHB costs, or other equitable procedures to compensate the Federal Government for the time
value of Federal reimbursements in excess of contributions to the PRHB fund.

(3) Amounts funded in excess of the actuarially determined amount for a fiscal year may be used as the government's
contribution in a future period.

(4) When a governmental unit converts to an acceptable actuarial cost method and funds PRHB costs in accordance with this
method, the initial unfunded kability attributable to prior years shail be allowable if amortized over a period of years in
accordance with GAAP, or, if no such GAAP period exists, over a period negotiated with the cognizant agency.

(5) To be allowabte in the current year, the PRHB costs must be paid either to:
{(a) An insurer or other benefit provider as current year costs or premiums, or

{b) An insurer or frustee to maintain a trust fund or reserve for the sole purpose of providing post-retirement benefits to retirees
and other beneficiaries.

(6) The Federal Government shall receive an equitable share of any amounts of previously allowed post-retirement benefit
costs {including earnings thereon) which revert or inure to the governmental unit in the form of a refund, withdrawal, or other
credit. ' ' ’

g. Severance pay.

(1) Payments in addition to regular salaries and wages made to workers whose employment is being terminated are allowable
to the extent that, in each case, they are required by (a) law, (b} employer-employee agreement, or (¢) established writien
policy.

(2} Severance payments (but not accruals) associated with normal tumover are allowable. Such payments shall be allocated to
all activities of the governmental unit as an indirect cost.

(3} Abnormal or mass severance pay will be considered on a case-by-case basis and is altowable only if approved by the
cognizant Federal agency. ’

h. Support of salaries and wages. These standards regarding time distribution are in addition to the standards for payrol
documentation.

(1) Charges to Federal awards for salaries and wages, whether treated as direct or indirect costs, will be based on payrolls
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documented in accordance with generally accepted practice of the governmental unit and approved by a responsible official(s)
of the governmental unit.

(2) No further documentation is required for the salaries and wages of employees who work in a single indirect cost activity.

(3) Where employees are expected to work solely on a single Federal award or cost objective, charges for their salaries and
wages will be supported by periodic certifications that the employees worked solely on that program for the period covered by
the certification. These certifications will be prepared at least semi-annually and will be signed by the employee or supervisory
official having first hand knowledge of the work performed by the employee.

{4) Where émployees work on multiple activities or cost objectives, a distribution of their salaries or wages will be supported
by personnel activity reports or equivalent documentation which meets the standards in subsection (5) unless a statistical
sampling system (see subsection (6)) or other substitute system has been approved by the cognizant Federal agency. Such
documentary support will be required where employees work on:

{2) More than one Federal award,

{b) A Federal award and a non-Federal award,

(c) An indirect cost activity and a direct cost activity,

(d) Two or more indirect activities which are atlocated using different allocation bases, or

{e) An unaliowable activity and a direct or indirect cost activity.

(5) Personnel activity reports or equivalent documentation must meet the following standards:
{a) They must reflect an after-the-fact distribution of the actual activity of each employee,

{(b) They must account for the total activity for which each employee is compensated,

{¢) They must be prepared at least monthly and must coincide with one or more pay periods, and
{d) They must be signed by the employee.

(&) Budget estimates or other distribution percentages determined before the services are performed do not qualify as support
for charges to Federal awards but may be used for interim accounting purposes, provided that:

(i) The governmental unit's system for establishing the estimates produces reasonable approximations of the activity actually
performed; .
(ii) At least quarterly, comparisons of actual cosis to budgeted distributions based on the monthly activity reports are made.

Costs charged to Federal awards to reftect adjustments made as a result of the activity actually performed may be recorded
annually if the quarterly comparisons show the differences between budgeted and actual costs are less than ten percent; and

(1ii) The budget estimates or other distribution percentages are revised at least quarterly, if necessary, to reflect changed
circumstances,

{6) Substitute systems for allocating salaries and wages to Federal awards may be used in place of activity reports. These
systems are subject'to approval if required by the cognizant agency. Such systems may include, but are not limited to, random
moment sampling, case counts, or other quantifiable measures of employee effort.

() Substitute systems which use sampling methods (primarily for Aid to Families with Dependent Childfen (AFDC),
Medicaid, and other public assistance programs) must meet acceptable statistical sampling standards including:

(i) The sampling universe must include all of the employees whose salaries and wages are to be allocated based on sample
resulfs except as provided in subsection (c);

(i) The entire time period involved must be covered by the sample; and
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(iii) The results must be statistically valid and applied to the period being sampled.

(b) Allocating charges for the sampled employees' supervisors, clerical and support staffs, based on the results of the sampled
employees, will be acceptable.

(c) Less than full compliance with the statistical sampling standards noted in subsection (a) may be accepted by the cognizant
agency if it concludes that the amounts 1o be allocated to Federal awards will be minimal, or if it concludes that the system
proposed by the governmental unit will result in lower costs to Federal awards than a system which complies with the
standards.

(7) Salaries and wages of employees used in meeting cost sharing or matching requirements of Federal awards must be
supported in the same manner as those claimed as allowable costs under Federal awards.

i. Donated services.

(1) Donated or volunteer services may be furnished to a governmental unit by professional and technical personnel,
consultants, and other skilled and unskilled 1abor. The value of these services is not reimbursable either asa direct or indirect
cost. However, the value of donated services may be used to meet cost sharing or matching requirements in accordance with
the provisions of the Common Rule.

(2) The value of donated services utilized in the performance of a direct cost activity shall, when material in amount, be
considered in the determination of the govemmental unit's indirect costs or rate(s) and, accordingly, shall be allocated 2
proportionate share of applicable indirect costs.

{3) To the extent feasible, donated services will be supported by the same methods used by the governmental unit to support
the allocability of regular personnel services.

12. Contingencies. Contributions to a contingency reserve or any similar provision made for events the occurrence of which
cannot be foretold with certainty as to time, or intensity, or with an assurance of their happening, are unallowable. The term
"contingency reserve” excludes self-insurance reserves (see subsection 25.c.), pension plan reserves (see subsection 11.e.), and
post-retirement health and other benefit reserves (see subsection 11.£) computed using acceptable actuarial cost methods.

13. Contributions and donations. Contributions and donations, including cash, property, and services, by governmentat units
to others, regardless of the recipient, are unallowable.

14. Defense and prosecution of eriminal and civil proceedings, and claims.
a. The following cosis are unallowable for contracts covered by 10 U.S.C. 2324(k), “ Allowable costs under defense contracts.”

(1) Costs incurred in defense of any civil or criminal fraud proceeding or simitar proceeding (including filing of false
certification brought by the United States where the contractor is found liable or has pleaded nolo contendere to a charge of
fraud or similar proceeding (including filing of a false certification).

(2) Costs incurred by a contractor in connection with any criminal, civil or administrative proceedings commenced by the
United States or a State to the extent provided in 10 U.8.C. 2324(k).

b. Legal expenses required in the administration of Federal programs are allowable. Legal expenses for prosecution of claims
against the Federal Government are unallowable.

15. Depreciation and use allowances.

a. Depreciation and use allowances arc means of allocating the cost of fixed assets to periods benefitting from asset use.
Compensation for the use of fixed assets on hand may be made through depreciation or use allowances. A combination of the
two methods may not be used in connection with a single class of fixed assets (¢.g., buildings, office equipment, computer
equipment, fc.) except as provided in subsection g. Except for enterprise funds and internat service funds that are included as

part of a State/local cost allocation plan, classes of assets shall be determined on the same basis used for the government-wide
financial statements.

b. The computation of depreciation or use allowances shall be based on the acquisition cost of the assets involved. Where
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actual cost records have not been maintained, a reasonable estimate of the original acquisition cost may be used. The value of
an asset donated to the governmental unit by an unrelated third party shall be its fair market value at the time of donation.
Governmental or quasi-governmental organizations located within the same State shail not be considered unrelated third
parties for this purpose.

c. The computation of depreciation or use allowances will exclude:
{1) The cost of land;

{2) Any portion of the cost of buildings and equipment borne by or donated by the Federal Government imrespective of where
title was originally vested or where it presently resides; and

(3) Any portion of the cost of buildings and equipment contributed by or for the governmental unit, or a related donor
organization, in satisfaction of a matching requirement.

d. Where the use allowance method is followed, the use allowance for buildings and improvements (including land
improvements, such as paved parking areas, fences, and sidewalks) will be computed at an annual rate not exceeding two
percent of acquisition costs. The use allowance for equipment will be computed at an annual rate not exceeding 6 2/3 percent
of acquisition cost. When the use allowance method is used for buildings, the entire buitding must be treated as a single asset;
the building’s components (e.g., plumbing system, heating and air condition, etc.) cannot be segregated from the building's
shell. The two percent limitation, however, need not be applied to equipment which is merely attached or fastened to the
building but not permanently fixed to it and which is used as furnishings or decorations or for specialized purposes (e.g.,
dentist chairs and dental treatment units, counters, laboratory benches bolted to the floor, dishwashers, modular furniture,
carpeting, etc.). Such equipment will be considered as not being permanently fixed to the building if it can be removed without
the destruction of, or need for costly or extensive alterations or repairs, to the building or the equipment. Equipment that meets
these criteria will be subject to the 6 2/3 percent equipment use ailowance limitation.

e. Where the depreciation method is followed, the period of useful service (useful life) established in each case for usable
capital assets must take into consideration such factors as type of construction, nature of the equipment used, historical usage
patterns, technological developments, and the renewal and replacement policies of the govemmental unit followed for the
individual items or classes of assets involved. In the absence of clear evidence indicating that the expected consumption of the
asset will be significantly greater in the early portions than in the later portions of its useful life, the straight line method of
depreciation shall be used. Depreciation methods once used shall not be changed unless approved by the Federal cognizant or
awarding agency. When the depreciation method is introduced for application to an asset previously subject to a use allowance,
the annual depreciation charge thereon may not exceed the amount that would have resulted had the depreciation method been
in effect from the date of acquisition of the asset. The combination of use allowances and depreciation applicable to the asset
shall not exceed the total acquisition cost of the asset or fair market value at time of donation.

f. When the depreciation method is used for buildings, a building's.shell may be segregated from the major component of the
building (e.g., plumbing system, heating, and air conditioning system, etc.) and each major component depreciated over its
estimated useful life, or the entire building (i.e., the shc]l and a]l componcnts) may be treated as a single asset and depreciated
over a single usefui life.

g. A reasonable use allowance may be negofiated for any assets that are considered to be fully depreciated; after taking into
consideration the amount of depreciation previously charged to the government, the estimated useful life remaining at the time
of negotiation, the

- effect of any increased maintenance charges, decreased efficiency due to age, and any other factors pertinent to the utilization
of the asset for the purpose contemplated.

h. Charges for use allowances or depreciation must be supported by adequate property records. Physical inventories must be
taken at least once every two years (a statistical sampling appreach is acceptable) to ensure that assets exist, and are in use.
Governmental units will manage equipment in accordance with State laws and procedures, When the depreciation method is
followed, depreciation records indicating the amount of depreciation taken each period must also be maintained.

16. Disbursing service. The cost of disbursing funds by the Treasurer or other designated officer is allowable. -

17. Employee morale, health, and welfare costs. The costs of health or first-aid clinics and/or infirmaries, recreational
facilities, employee counseling services, employee information publications, and any related expenses incurred in accordance
with a governmental unit's policy are allowable. Income generated from any of these activities will be offset against expenses.

18. Entertainment. Costs of entertainment, including amusement, diversion, and social activities and any costs directly
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associated with such costs (such as tickets to shows or sports events, meals, lodging, rentals, transportation, and gratuities) are
unallowable. '

19. Equipment and other capital expenditures.
a. As used in this section the foltowing terms have the meanings as set forth below:

{1) "Capital expenditure” means the cost of the asset including the cost to put it in place. Capital expenditure for equipment
means the net invoice price of the equipment, including the cost of any modifications, attachments, accessories, or auxiliary
apparatus necessary to make it usable for the purpose for which it is acquired. Ancillary charges, such as taxes, duty, protective
in transit insurance, freight, and installation may be included in, or excluded from, capital expenditure cost in accordance with
the govemmental unit's regular accounting practices.

{2) "Equipment” means an article of nonexpendable, tangible personal property having a useful }fe of more than one year and
an acquisition cost which equals the lesser of (a) the capitalization level established by the governmental unit for financial
statement purposes, or (b) $5000.

(3) "Other capital assets" mean buildings, land, and improvements to buildings or land that materially increase their value or
useful life.

b. Capital expenditures which are not charged directly to a Federal award may be recovered through use allowances or
depreciation on buildings, capital improvements, and equipment (see section 15). See also section 38 for allowability of rental
costs for buildings and equipment,

¢. Capital expenditures for equipment, including replacement equipment, other capital assets, and improvements which
materially increase the value or useful life of equipment or other capital assets are allowable as a direct cost when approved by
the awarding agency. Federal awarding agencies are authorized at their option to waive or delegate this approval requirement.

d. Items of equipment with an acquisition cost of less than $5000 are considered to be supplies and are allowabie as direct
costs of Federal awards without specific awarding agency approval.

e. The unamortized portion of any equipment written off as a result of a change in capitalization levels may be recovered by
(1) continuing to claim the otherwise allowable use allowances or depreciation charges on the equipment or by (2) amortizing
the amount to be written off over a period of years negotiated with the cognizant agency.

f When replacing equipment purchased in whole or in part with Federal funds, the governmental unit may use the equipment
to be replaced as a trade-in or sell the property and use the proceeds to offset the cost of the replacement property.

20. Fines and penalties. Fines, penalties, damages, and other settlements resulting from violations (or alleged violations) of,
or failure of the governmental unit to comply with, Federal, State, local, or Indian tribal laws and regulations are unallowable
except when incurred as a result of compliance with specific provisions of the Federal award or wrilten instructions by the

awarding agency authorizing in advance such payments. ' :

21. Fund raising and investment management costs.

a. Costs of organized fund raising, including financial campaigns, solicitation of gifts and bequests, and similar exbenses
incurred to raise capital or obtain contributions are unallowable, regardless of the purpose for which the funds will be used.

b. Costs of investment counsel and staff and similar expenses incurred to cnhance income from investments are unallowable.
However, such costs associated with investments covering pension, self-insurance, or other funds which include Federal
participation allowed by this Circular are allowable.

¢. Fund raising and investment activities shail be atlocated an appropriate share of indirect costs under the conditions described
in subsection C.3.b. of Attachment A, :

" 22. Gains and losses on dispasition of depreciable property and other capital assets and substantial relocation of
Federal programs.

2. (1) Gains and losses on the sale, retirement, or other disposition of depreciable property shail be included in the year in
which they oceur as credits or charges to the asset cost grouping(s) in which the property was included. The amount of the gain
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or loss to be included as a credit or charge to the appropriate asset cost grouping(s) shall be the difference between the amount
realized on the property and the undepreciated basis of the property.

{2) Gains and losses on the disposition of depreciable property shalt not be recognized as a separate credit or charge under the
following conditions:

{a) The gain or loss is processed through a depreciation account and is reflected in the depreciation allowable under sections 15
and 19.

(b) The property is given in exchange as part of the purchase price of a similar item and the gain or loss is taken into account in
determining the depreciation cost basis of the new item,

(c) A loss results from the fajlure to maintain permissible insurance, except as othenvise provided in subsection 25.d.
(d) Compensation for the use of the property was provided through use allowances in lieu of depreciation.

b. Substantial relocation of Federal awards from a facility where the Federal Government participated in the financing to
another facility prior to the expiration of the useful life of the financed facility requires Federal agency approval. The extent of
the relocation, the amount of the Federal participation in the financing, and the depreciation charged to date may require
negotiation of space charges for Federal awards.

¢. Gains or losses of any nature arising from the sale or exchange of property other than the property covered in subsection a.,
e.g., land or included in the fair market value used in any adjustment resulting from a relocation of Federal awards covered in
subsection b. shall be excluded in computing Federal award costs.

23. General government expenses.
a. The general costs of govemment are unaflowable (except as provided in scction 41). These include:

(1) Sataries and expenses of the Office of the Governor of a State or the chief executive of a political subdivision or the chief
executives of federally-recognized Indian fribal govemments,

{2) Salaries and other expenses of State legislatures, tribal councils, or similar local govemnmental bodies, such as county
supervisors, city councils, school boards, etc., whether incurred for purposes of fegislation or executive direction;

{3) Cost of the judiciary branch of a govemment;

{4) Cost of prosecutorial activities unless treated as a direct cost to a specific program when authorized by program regulations
(however, this does not preclude the allowability of other legal activities of the Attomey General); and

(5) Other general types of government services normaily provided to the general public, such as fire and police, unless
provided for as a direct cost in program regutations.

b. For federally-recognized Indian tribal governments and Councils Of Govemments (COGs), the portion of salaries and
expenses directly atiributable to managing and operating Federal programs by the chief executive and his staff is allowable.

24. Idle facilities and idle capacity.
a. As used in this section the following terms have the meanings set forth below:

{1) "Facilities" means land and buildings or any portion thereof, equipment individually or collectively, or any other tangible
capital asset, wherever located, and whether owned or leased by the govemmental unit.

(2) "Idle facilities” means completely unused facilitics that are excess to the govemmental unit's current needs.

(3) "Idle capacity” means the unused capacity of partiaily used facilities. It is the difference between (a) that which a facility
could achieve under 100 percent operating time on a one-shift basis less operating interruptions resulting from time lost for
repairs, setups, unsatisfactory materials, and other normal delays and (b) the extent to which the facility was actually used to
meet demands during the accounting period. A multi-shift basis should be used if it can be shown that this amount of usage
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would normally he expected for the type of facility involved.

(4) "Cost of idle facilities or idle capacity” means costs such as maintenance, repair, housing, rent, and other related costs, e.g.,
insurance, interest, and depreciation or use allowances.

b. The costs of idle facilities are unallowable except to the extent that:
(1} They are necessary to meet fluctuations in workload; or

(2) Although not necessary to meet fluctuations in workload, they were necessary when acquired and are now idle because of
changes in program requirements, efforts to achieve more economical operations, reorganization, termination, or other causes
which could not have been reasonably foreseen. Under the exception stated in this subsection, costs of idle facilities are
allowable for a reasonable period of time, ordinarily not to exceed one year, depending on the initiative taken to use, lease, or
dispose of such facilities,

c. The costs of idle capacity are normat costs of doing business and are a factor in the normal fluctuations of usage or indirect
cost rates from period to period. Such costs are allowable, provided that the capacity is reasonably anticipated to be necessary
or was originally reasonable and is not subject to reduction or elimination by use on other Federal awards, subletting, renting,
or sale, in accordance with sound business, economic, or security practices. Widespread idle capacity throughout an entire
facility or among a group of assefs having substantially the same function may be considered idle facitities.

25. Insurance and indemnification.
a. Costs of insurance required or approved and maintained, pursuant to the Federal award, are allowable.

b. Costs of other insurance in connection with the general conduct of activities are allowable subject to the following
Hmitations:

(1) Types and extent and cost of coverage are in accordance with the governmental unit's policy and sound business practice.

{2) Costs of insurance or of contributions to any reserve covering the risk of loss of, or damage to, F ederal Govemment
property are unallowable except to the extent that the awarding agency has specifically required or approved such costs.

c. Actual losses which could have been covered by permissible insurance (through a self-insurance program or otherwise) are
unallowable, unless expressly provided for in the Federal award or as described below. However, the Federal Government will
participate in actual losses of a self insurance fund that are in excess of reserves. Costs incutred because of losses not covered
under nominat deductible insurance coverage provided in keeping with sound management practice, and minor losses not
covered by insurance, such as spoilage, breakage, and disappearance of small hand tools, which occur in the ordinary course of
operations, are altowable.

d. Contributions to a reserve for certain self-insurance programs including workers compensation, unemployment
compensation, and severance pay are alfowable subject to the following provisions: ;

{1) The type of coverage and the extent of coverage and the rates and premiums would have been ailowed had insurance
(including reinsurance) been purchased to cover the risks. However, provision for known or reasonably estimated self-insured
liabilities, which do not become payable for more than one year after the provision is made, shall not exceed the discounted
present value of the liability. The rate used for discounting the liability must be determined by giving consideration fo such
factors as the governmental unit's settlement rate for those liabilities and its investment rate of return. :

(2) Earnings or investment income on reserves must be credited to those reserves.

(3) Contributions to reserves must be based on sound actuarial principles using historical experience and reasonable
assumptions. Reserve levels must be analyzed and updated at least biennially for each major risk being insured and take into
account any reinsurance, coinsurance, etc. Reserve levels related to employee-related coverages will normatly be limited to the
value of claims (a) submitted and adjudicated but not paid, (b) submitted but not adjudicated, and {¢) incurred but not
submitted. Reserve levels in excess of the amounts based on the above must be identified and justified in the cost allocation
plan or indirect cost rate proposal.

{4) Accounting records, actuarial studies, and cost allocations (or billings) must recognize any significant differences due fo
types of insured risk and losses generated by the various insured activities or agencies of the govemmental unit. If individual
departments or agencies of the governmental unit experience significantly different levels of claims for a particular risk, those
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differences are to be recognized by the use of separate aliocations or other techr;iques resulting in an equitable allocation.

(5) Whenever funds are transferred from a self-insurance reserve to other accounts (€8 general fund), refunds shall be made
to the Federal Government for its share of funds transferred, including eamned or imputed interest from the date of transfer.

e. Actual claims paid to or on behalf of employees or former employees for workers' compensation, unemployment
compensation, severance pay, and simitar employee benefits (c.g., subsection 11.£, for post retirement health benefits), are

allowable in the year of payment

provided (1) the governmentat unit follows a consistent costing policy and (2) they are allocated as a general administrative
expense to all activities of the govemnmental unit.

f Insurance refunds shall be credited against insurance costs in the year the refund is received.

g. Indemnification inciudes securing the governmental unit against liabilitics to third persons and other losses not compensated
by insurance or otherwise. The Federal Govemment is obligated to indemnify the governmental unit only to the extent
expressly provided for in the Federal award, except as provided in subsection d.

. Costs of commercial insurance that protects against the costs of the contractor for correction of the contractor's own defects
in materials or workmanship are unallowable.

26. Interest.

a. Costs incurred for interest on borrowed capital or the use of a governmental unit's own funds, however represented, are
unailowable except as specifically provided in subsection b. o7 authorized by Federal legisiation. .

b. Financing costs {(including interest) paid or incurred on or after the effective date of this Circular associated with the
otherwise allowable costs of building acquisition, construction, or fabrication, reconstruction or remodeling compieted on or
after October 1, 1980 is allowable, subject to the conditions in {1)-(4)- Financing costs {including interest) paid or incurred on
or after the effective date of this Circular associated with otherwise ailowabie costs of equipment is allowable, subject fo the

conditions in {1)-(4)-
(i) The financing is provided (from other than fax ot user fee sources) by a bona fide third party extemal to the govemmenta!
unit;

{2) The assets are used in support of Federal awards;

{3) Eamings on debt service reserve funds or interest earned on borrowed funds pending payment of the construction or
acguisition costs are used to offset the current period's cost or the capitalized interest, as appropriate. Farnings subject to being

reported to the Federal Internal Revenue Service under arbitrage requirements are excludable.

4 Governmental units will negotiate the amount of allowable interest whenever cash payments {interest, depreciation, use
allowances, and contributions} exceed the governmental unit's cash payments and other contributions attributable to that

portion of real property used for Federal awards.

27. Lobbying. The cost of certain influencing activities associated with obtaining grants, contracts, cooperative agreements, O
toans is an unallowable cost. Lobbying with respect to certain grants, contraets, cooperative agreements, and loans shall be
governed by the common rule, "New Restrictions on Lobbying" published at 55 FR 6736 (February 26, 1990), including
definitions, and the Office of Management and Budget »Government-wide Guidance for New Restrictions on Lobbying" and
notices published at 54 FR 52306 (December 20, 1989), 55 FR 24540 (June 15, 1990), and 57 FR 1772 (January 15, 1992),

respectively.

28. Malntenance, operations, and repairs. Unless prohibited by law, the cost of utilities, insurance, security, janitorial
services, elevator service, upkeep of grounds, necessary imaintenance, normat repairs and alterations, and the like are allowable
to the extent that they: (1) keep property (including Federal property, unless otherwise provided for) in an efficient operating
condition, (2) do not add to the permanent value of property of appreciably prolong its intended life, and (3) are not otherwise
included in rental or other charges for space. Costs which 2dd to the permanent yalue of property or appreciably prolong its

intended life shall be treated as capital expenditures (sce sections 15 and 19).

29. Materials and supplies. The cost of materials and supplies is allowable. Purchases should be charged at their actual prices
after deducting alt cash discounts, trade discounts, rebates, and allowances received. Withdrawals from general stores or
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stockrooms should be charged at cost under any recognized method of pricing, consistently applied. Incoming transportation
charges are a proper part of materials and supply costs.

30. Memberships, subscriptions, and professional activities.
a. Costs of the governmental uni's memberships in business, technical, and professional organizations are allowable.
b. Costs of the governmental unit's subscriptions to business, professional, and technical periodicals are allowable.

¢. Costs of meetings and conferences where the primary purpose is the dissemination of technical information, including
meals, transportation, rental of meeting facilities, and other incidental costs are allowable.

d. Costs of membership in civic and community, social organizations are allowable as a direct cost with the approvat of the
Federal awarding agency.

e. Costs of membership in organizations substantially engaged in lobbying are unallowable.

31, Motor pools. The costs of a service organization which provides automobiles fo user governmental units at a mileage or
fixed rate and/or provides vehicle maintenance, inspection, and repair services are allowable.

32, Pre-award costs. Pre-award costs are those incurred prior to the effective date of the award directly pursuant to the
negotiation and in anticipation of the award where such costs are necessary to comply with the proposed delivery schedule or
period of performance. Such costs are allowable only to the extent that they would have been allowable if incurred after the
date of the award and onty with the written approval of the awarding agency.

33, Professional service costs.

a. Cost of professional and consuitant services rendered by persons or organizations that are members of a particutar profession
or possess a special skill, whether or not officers or employees of the governmental unit, are aflowable, subject to section 14
when reasonable in relation to the services rendered and when not contingent upon recovery of the costs from the Federal
Government.

b. Retainer fees supported by evidence of bona fide services available or rendered are allowable.

34. Proposal costs. Costs of preparing proposals for potential Federa! awards are allowable. Proposal costs should normally be
treated as indirect costs and should be altocated to all activities of the goverymental unit utilizing the cost allocation plan and
indirect cost rate proposal. However, proposal costs may be charged directly to Federat awards with the prior approval of the
Federal awarding agency.

35, Publication and printing cests. Publication costs,includiﬁg the costs of printing {including the processes of composition,
plate-making, press work, and binding, and the end products produced by such processes), distribution, promotion, mailing,
and general handling are allowable. !

36, Rearrangements and alterations. Costs incurred for ordinary and normal rearrangement and alteration of facilities are
allowable. Special arrangements and alterations costs incurred specifically for a Federal award are allowable with the prior
- approval of the Federal awarding agency.

37. Reconversion costs. Costs incurred in the restoration or rehabilitation of the governmental unit's facilities to
approximately the same condition existing immediately prior to commencement of Federal awards, less costs related to normal
wear and tear, are altowable,

38. Rental costs.

a. Subject to the limitations described in subsections b. through d. of this section, rental costs are allowable to the extent that
the rates are reasonable in lght of such factors as: rental costs of comparable property, if any; market conditions in the area;
alternatives available; and, the type, life expectancy, condition, and vatue of the property leased.

b. Rental costs under sale and leaseback arrangements are allowable only up to the amount that would be allowed had the
govemmental unit continued to own the property.
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¢. Rental costs under less-than-arms-length leases are allowable only up to the amount that would be alowed had title to the
property vested in the governmental unit. For this purpose, less-than-arms-length leases include, but are not limited to, those
where: .

{1) One party to the lease is able to control or substantially influence the actions of the other;
(2) Both parties are parts of the same governmenta!l unit; or

{3} The govemmentatf unit creates an authority or similar entity to acquire and lease the facilities to the governmentat unit and
other parties.

d. Rental costs under leases which are required to be treated as capital leases under GAAP are allowable only up to the amount
that would be allowed had the govemmental unit purchased the property on the date the lease agreement was executed. This
amount would include expenses such as depreciation or use allowance, maintenance, and insurance. The provisions of
Financial Accounting Standards Board Statement 13 shall be used to determine whether a fease is a capital lease. Interest costs
related to capital leases are allowable to the extent they meet the criteria in section 2.

19, Taxes.

a, Taxes that a governmental unit is legalty required to pay are allowable, except for self-assessed taxes that disproportionately
affect Federal programs or changes in tax policies that disproportionately affect Federal programs. This provision becomes
effective for taxes paid during the governmental unit's first fiscal year that begins on or after January 1, 1998, and applies
thereafter,

b. Gasoline taxes, motor vehicle fees, and other taxes that are in effect user fees for benefits provided to the Federal
Government are alfowable.

c. This provision does not restrict the authority of Federal agencies to identify taxes where Federal participation is
inappropriate. Where the identification of the amount of unatlowable taxes would require an inordinate amount of effort, the
cognizant agency may accept a reasonable approximation thereof,

40. Training. The cost of training provided for employee development is allowable.

41. Travel costs.

a. General. Travel costs are allowable for expenses for transportation, lodging, subsistence, and related items incurred by
employees traveling on official business. Such costs may be charged on an actual cost basis, on a per diem or mileage basis in
lieu of actual costs incurred, or on a combination of the two, provided the method used is applied to an entirc trip, and results
in charges consistent with those normally allowed in like circumstances in non-federatly-sponsored activities, Notwithstanding
the provisions of section 23, travel costs of officials covered by that section, when specifically related to Federal awards, are
allowable with the prior approval of a grantor agency,

b. Lodgiag and subsistence. Costs incurred by employees and officers for travel, including costs of lodging, other subsistence,
and incidental expenses, shall be considered reasonable and allowabie only to the extent such costs do not exceed charges
normally allowed by the governmental unit in its regular operations as a result of the governmental unit's policy. In the absence
of a written governmental unit policy regarding travel costs, the rates and amounts established under subchapter I of Chapter
-57 of Title 5, United States Code "Travel and Subsistence Expenses; Mileage Allowances," or by the Administrator of General
Services, or the President (or his designee) pursuant to any provisions of such subchapter shall be used as guidance for travel
under Federal awards (41 U.S.C, 420, "Travel Expenses of Government Coniractors"),

¢. Commercial air travel. Airfare costs in excess of the customary standard (coach or equivalent) airfare, are unallowable
except when such accommodations would: require circuitous routing, require travel during unreasonable hours, excessively
prolong travel, greatly increase the duration of the flight, result in increased cost that would offset transportation savings, or
offer accommodations not reasonably adequate for the medical needs of the traveler, Where a governmental unit can
reasonably demonsirate to the awarding agency either the nonavailability of customary standard airfare or Federal Government
contract airfare for individual trips or, on an overail basis, that it is the governmental unit's practice to make routine use of such

- airfare, specific detenminations of nonavailability will generally not be questioned by the Federal Govermnment, unless a pattern
of avoidance is detected., However, in order for airfare costs in excess of the customary standard commercial airfare to be
allowable, e.g., use of first-class airfare, the governmental unit must justify and document on a case-by-case basis the
applicable condition(s) set forth above.

d. Air travel by other than commercial carrier. Cost of travel by governmental unit-owned, -leased, or -chartered aircraft, as
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used in this section, includes the cost of lease, charter, operation (including personnet costs), maintenance, depreciation,
interest, insurance, and other related costs. Costs of travel via governmental unit-owned, -leased, or -chartered aircrafl are
unallowable to the extent they exceed the cost of allowable commereial air travel, as provided for in subsection c.

42. Underrecovery of costs under Federal agreements. Any excess costs over the Federal contribution under one award
apreement are unatiowable under other award agreements.

<

ATTACHMENT C
Circular No. A-87

STATE/LOCAL-WIDE CENTRAL SERVICE COST ALLOCATION PLANS
TABLE OF CONTENTS
A. General
B. Definitions
1. Billed central services
2. Allocated central services
3. Agency or operating agency
C. Scope of the Ceniral Service Cost Allocation Plans
D. Submission Requirements
E. Documentation Requirements for Submitted Plans
1. General
2. Allocated central services
3. Billed services
a. General .
b. Intemal service funds
¢. Self-insurance funds
d. Fringe benefits
4. Required certification
F. Negotiation and Approval of Central Service Plans
G. Other Policies
1. Billed central service activities

2. Working capital reserves
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3. Carry-forward adjustments of allocated central service costs
4. Adjustments of billed central services

5. Records retention

6. Appeals

7. OMB assistance

A. General.

1. Most governmental units provide certain services, such as motor pools, computer centers, purchasing, accounting, etc., to
operating agencies on a centralized basis. Since federally-supported awards are performed within the individual operating
agencies, there needs to be a process whereby these central service costs can be identified and assigned to benefitted activities
on a reasonable and consistent basis. The central service cost allocation plan provides that process. All costs and other data
used to distribute the costs included in the plan ‘ ' :

should be supported by formal accounting and other records that will support the propriety of the costs assigned to Federal
awards. .

2. Guidelines and illustrations of central service cost allocation plans are provided in a brochure published by the Department
of Health and Human Services entitled "A Guide for State and Local Government Agencies: Cost Principles and Procedures
for Establishing Cost Allocation Plans and Indirect Cost Rates for Grants and Contracts with the Federal Govemment." A copy
of this brochure may be obtained from the Superintendent of Documents, U.S. Govemment Printing Office.

B. Definitions.

1. "Billed central services" means central services that are billed to benefitted agencics and/or programs on an individual fee-
for-service or similar basis. Typical examples of billed central services include computer services, transportation services,
insurance, and fringe benefits,

2. "Allocated central services” means central services that benefit operating agencies but are not billed to the agencies on a fee-
for-service or similar basis, These costs are allocated to benefitted agencies on some reasonable basis. Examples of such
services might include general accounting, personnel administration, purchasing, etc.

3. "Agency or operating agency” means an organizational unit or sub-division within a governmental unit that is responsible
for the performance or administration of awards or activities of the governmental unit.

C. Scope of the Central Service Cost Allocation Plans. The central service cost allocation plan will inciude all central
service costs that will be claimed (either as a bitled or an allocated cost) under Federal awards and will be documented as
described in section E. Costs of central services omitted from the plan will not be reimbursed. ‘

D. Submission Requirements.

1. Bach State will submit a plan fo the Department of Health and Human Services for each year in which it claims central
service costs under Federal awards. The plan should include (a) a projection of the next year's allocated central service cost
(based either on actual costs for the most recently completed year or the budget projection for the coming year), and (b} a
reconciliation of actual allocated central service costs to the estimated costs used for either the

most recently completed year or the year immediately preceding the most recently completed year.

2. Bach local government that has been designated as a "major local government” by the Office of Management and Budget
(OMB) is also required to submit a plan to its cognizant agency annuatly. OMB periodically lists major local governments in
the Federal Register.

3. All other local governments claiming central service costs must develop a plan in accordance with the requirements
described in this Circular and maintain the plan and related supporting documentation for audit. These local govemments are
not required to submit their plans for Federal approval unless they are specifically requested to do so by the cognizant agency.
Where a local government only receives funds as a sub-recipient, the primary recipient will be responsible for negotiating
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indirect cost rates and/or monitoring the sub-recipient’s plan.

4. Al central service cost allocation plans will be prepared and, when required, submitted within six months prior to the
beginning of each of the governmental unit's fiscal years in which it proposes to claim central service costs. Extensions may be
granted by the cognizant agency on a case-by-case basis.

E. Documentation Requirements for Submitted Plans. The documentation requirements described in this section may be
modified, expanded, or reduced by the cognizant agency on a case-by-case basis. For example, the requirements may be
reduced for those central services which have little or no impact on Federal awards. Conversely, if a review of a plan indicates
that certain additional information is needed, and will likely be needed in future years, it may be routinely requested in future
plan submissions. Items marked with an asterisk (*) should be submitted only once; subsequent plans should merely indicate
any changes since the last plan.

. General. All proposed plans must be accompanied by the following: an organization chart sufficiently detailed to show
operations including the central service activities of the State/local government whether or not they are shown as benefiting
from central service functions; a copy of the Comprehensive Annual Financial Report (or a copy of the Executive Budget if
budgeted costs are being proposed) to support the allowable costs of each central service activity included in the plan; and, a
certification (see subsection 4.) that the plan was prepared in accordance with this Circular, contains only allowable costs, and
was prepared in a manner that treated similar costs consistently among the various Federal awards and between Federal and
non-Federal awards/activities.

2. Allocated central services. For each allocated central service, the plan must also include the following: a brief description of
the service*, an identification of the unit rendering the service and the operating agencies receiving the service, the items of
expense included in the cost of the service, the method used to distribute the cost of the service to benefitted agencies, and a
summary schedule showing the allocation of each service to the specific benefitted

agencies. If any self-insurance funds or fringe benefits costs are treated as allocated (rather than billed) central services,.
documentation discussed in subsections 3.b. and ¢. shali also be included.

3. Bitled services.

a. General. The information described below shail be provided for all billed central services, including internal service funds,
self-insurance funds, and fringe benefit funds.

b. Internal service funds.

(1) For each internal service fund or similar activity with an operating budget of $5 million or more, the plan shail include: a
brief description of each service; a balance sheet for each fund based on individual accounts contained in the governmentat
unit's accounting system; a revenue/expenses statement, with revenues broken out by source, e.g., regular billings, interest
eamned, etc.; a listing of all non-operating transfers (as defined by Generally Accepted Accounting Principles (GAAP)) into and
out of the fund; a description of the procedures (méthodology) used to charge the costs of each service to users, including how
billing rates are determined; a schedule of current rates; and; a schedule comparing total revenues (including imputed
revenues) generated by the service to the allowable costs of the service, as determined under this Circular, with an explanation
of how variances wiil be handled. g

(2) Revenues shall consist of all revenues generated by the service, including unbilled and uncollected revenues. If some users
were not billed for the services {or were not billed at the full rate for that class of users), a schedule showing the full imputed
revenues associated with these users shall be provided. Expenses shail be broken out by object cost categories {e.g., salaries,
supplies, etc.).

c. Self-insurance funds. For each setf-insurance fund, the plan shall include: the fund balance sheet; a statement of revenue and
expenses including a summary of billings and claims paid by agency; a listing of all non-operating transfers into and out of the
fund; the type(s) of risk(s) covered by the fund (2., automobile liability, workers' compensation, etc.); an explanation of how
the level of fund contributions are determined, including a copy of the current actuarial report (with the actuarial assumptions
used) if the contributions are determined on an actuarial basis; and, a description of the procedures used to charge or allocate
fund contributions to benefitted activities. Reserve levels in excess of claims (1) submitted and adjudicated but not paid, (2)
submitted but not adjudicated, and (3) incurred but not submitted must be identified and explained.

d. Fringe benefits. For fringe benefit costs, the plan shall include: a listing of fringe benefits provided to covered employees,
and the overall annual cost of each type of benefit; current fringe benefit policies*; and procedures used to charge or allocate
the costs of the benefits to benefitted activities. In addition, for pension and post-retirement health insurance plans, the
following information shall be provided: the governmental unit's funding policies, ¢.g., legislative bills, trust agreements, or
Siate-mandated contribution rules, if different from actuarially determined rates; the pension plan’s costs accrued for the year;
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the amount funded, and date(s) of funding; a copy of the current actuarial report {including the actuarial assumptions); the plan
trustee’s report; and, a schedule from the activity showing the value of the interest cost associated with late funding.

4. Required certification. Each central service cost allocation plan will be accompanicd by a certification in the following formy:

CERTIFICATE OF COST ALLOCATION PLAN
This is to certify that [ have reviewed the cost atlocation plan submitted herewith and to the best of my knowledge and belief:

(1) Al costs included in this proposal fidentify date] to establish cost allocations or billings for {identify period covered by
plan] are allowable in accordance with the requirements of OMB Circular A-87, "Cost Principles for State, Local, and Indian
Tribal Govemments,” and the Federal award(s) to which they apply. Unallowable costs have been adjusted for in allocating
costs as indicated in the cost aliocation plan.

(2) All costs included in this proposal are properly allocable to Federal awards on the basis of 2 beneficial or causal
relationship between the expenses incurred and the awards to which they are allocated in accordance with applicable
requirements. Further, the same costs that have been treated as indirect costs have not been claimed as direct costs. Similar
types of costs have been accounted for consistently.

1 declare that the foregoing is true and correct.

Governmenta] Unit:

Signature:

Name of Official:

Title:

Date of Execution:

F. Negotiation and Approval of Central Service Plans.

1. All proposed central service cost allocation plans that are required to be submitted will be reviewed, negotiated, and
approved by the Federal cognizant agency on a timely basis. The cognizant agency will review the proposat within six months
of receipt of the proposal and either negotiate/approve the proposal or advise the governmental unit of the additional
documentation needed to support/evaluate the proposed plan or the changes required to make the proposal acceptable. Once an
agreement with the governmental unit has been reached, the agreement will be accepted and used by all Federal agencies,
unless prohibited or limited by statute. Where a Federal funding agency has reason to believe that special operating factors
affecting its awards necessitate special consideration, the funding agency will, prior to the time the plans are negotiated, notify
the cognizant agency. '

2. The results of each negotiation shall be formalized in a written agreement between the cognizant agency and the
governmental unit. This agreement will be subject to re-opening if the agreement is subsequently found to violate a statute or
the information upon which the plan was negotiated is later found to be materially incomplete or inaccurate. The results of the
negotiation shall be made available to all Federal agencies for their use.

3. Negotiated cost allocation plans based on a proposal later found to have included costs that: (a) are unattowable (i) as
specified by law or regulation, (ii) as identified in Attachment B of this Circuiar, or (iii) by the terms and conditions of Federal
awards, or (b) are unatlowable because they are clearly not allocable to Federal awards, shall be adjusted, or a refund shali be
made at the option of the Federal cognizant agency. These adjustments or refunds are designed to correct the plans and do not
constitute a reopening of the negotiation.

G. Other Policies.

1. Billed central service activities. Each billed central service activity must separately account for all revenues (including
imputed revenues) generated by the service, expenses incurred to fumish the service, and profit/toss.

2. Working capital reserves. Internal service funds are dependent upon a reasonable level of working capital reserve to operate
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from one billing cycle to the next. Charges by an internal service activity to provide for the establishment and maintenance of a
reasonable level of working capital reserve, in addition to the fult recovery of costs, are allowable. A working capitai reserve
as part of refained earnings of up to 60 days cash expenses for normal operating purposes is considered reasonable. A working
capital reserve exceeding 60 days may be approved by the cognizant Federal agency in exceplional cases.

3. Carry-forward adjustments of allocated central service costs. Allocated central service costs are usually negotiated and
approved for a future fiscal year on a "fixed with carry-forward" basis. Under this procedure, the fixed amounts for the future
year covered by agreement are not subject to adfustment for that year. However, when the actual costs of the year involved
become known, the differences between the fixed amounts previously approved and the actual costs will be carried forward
and used as an adjustment to the fixed amounts established for a later year. This “cary-forward" procedure applies to all
central services whose costs were fixed in the approved ptan. However, a carry-forward adjustment is not permitted, for a
central service activity that was not included in the approved pian, or for unallowable costs that must be reimbursed

immediately.

4. Adjustments of billed central services. Billing rates used to charge Federal awards shall be based on the estimated costs of
providing the services, including an estimate of the allocable central service costs. A comparison of the revenue generated by
each billed service {including total revenues whether or not billed or collected) to the actual allowable costs of the service will
be made at least annually, and an adjusiment will be made for the difference between the revenuc and the allowabie costs.
These adjustments will be made through one of the following adjustment methods: (a) a cash refund fo the Federal
Government for the Federal share of the adjustment, (b) credits to the amounts charged to the individual programs, (¢)
adjustments to future billing rates, or (d) adjustments to allocated central service costs. Adjustments to allocated central
services will not be permitted where the total amount of the adjustment for a particular service (Federal share and non-Federal)
share exceeds $500,000. ’

5. Records retention. AH central service cost allocation plans and related documentation used as 2 basis for claiming costs ;
under Federal awards must be retained for audit in accordance with the records retention requirements contained in the Ly
Common Rule, ‘

6. Appeals. If a dispute arises in the negotiation of a plan between the cognizant agency and the governmental unit, the dispute
shall be resolved in accordance with the appeals procedures of the cognizant agency.

7. OMB assistance. To the extent that problems are encountered among the Federal agencies and/or governmental units in
connection with the negotiation and approval process, OMB will lend assistance, as required, to resolve such problems ina

timely manner.

ATTACHMENT D .
Circular No. A-87 C

PUBLIC ASSISTANCE COST ALLOCATION PLANS
TABLE OF CONTENTS |
A. General
B. Definitions
. 1. State public assistance agency
2. State public assistance agency costs
C. Policy
D. Submission, Documentation, and Approval of Public Assistance Cost Allocation Plans
E. Review of Implementation of Approved Plans

F. Unallowable Costs

A. General. Federally-financed programs administered by State public assistance agencies are funded predominately by the
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Department of Heaith and Human Services (HHS). In support of {ts stewardship requirements, HHS has published
requirements for the development, documentation, submission, negotiation, and approval of public assistance cost allocation
plans in Subpart E of 45 CFR Part 95. All administrative costs (direct and indirect) are normally charged to Federal awards by
implementing the public assistance cost allocation plan. This Attachment extends these requirements to all Federat agencies
whose programs are administered by a State public assistance agency. Major federally-financed programs typicaily
administered by State public assistance agencies include: Aid to Families with Dependent Children, Medicaid, Food Stamps,
Child Support Enforcement, Adoption Assistance and Foster Care, and Social Services Block Grant.

B. Definitions.

1. "State public assistance agency" means a State agency administering ot supervising the administration of one or more public
assistance programs operated by the State as identified in Subpart E of 45 CFR Part 95. For the purpose of this Attachment,
these programs include all programs administered by the State public assistance agency.

2. "State public assistance agency costs" means ail coss incurred by, or allocable to, the State public assistance agency, except
expenditures for financial assistance, medical vendor

payments, foed stamps, and payments for services and goods provided directly to program recipients.

C. Policy. State public assistance agencies will develop, document and implement, and the Federal Government will review,
negotiate, and approve, public assistance cost allocation plans in accordance with Subpart E of 45 CFR Part 95. The plan will
include alt programs administered by the State pubtic assistance agency. Where a letter of approval or disapproval is
transmitted to a State public assistance agency in accordance with Subpart E, the tetter will apply to ail Federal agencies and
programs, The remaining sections of this Attachment (except for the requirement for certification) summarize the provisions of
Subpart E of 45 CFR Part 95.

D. Submission, Documentation, and Approval of Public Assistance Cost AHocation Plans.

1. State public assistance agencies are required to promptly submit amendments to the cost allocation plan to HHS for review
and approval.

2. Under the coordination process outlined in subsection E, affected Federal agencies will review all new plans and plan
amendments and provide comments, as appropriate, to HHS. The effective date of the plan or plan amendment will be the first
day of the quarter following the submission of the plan or amendment, unless another date is specifically approved by HHS.
HHS, as the cognizant agency acting on behalf of all affected Federal agencies, will, as necessary, conduct negotiations with
the State public assistance agency and will inform the State agency of the action taken on the plan or plan amendment.

E. Review of Implementation of Approved Plans.

1. Since public assistance cost allocation plans are of a narrative nature, the review during the plan approval process consists of
evaluating the appropriateness of the proposed groupings of costs (cost centers) and the refated allocation bases. As such, the
Federal Government needs some assurance that the cost allocation plan has been implemented as approved. This is
accomplished by reviews by the funding agencies, single audits, or audits conducted by the cognizant audit agency.

2. Where inappropriate charges affecting more than one funding agency are identified, the cognizant HHS cost negotiation
office will be advised and will take the lead in resolving the issue(s) as provided for in Subpart E of 45 CFR Part 95.

3. If a dispute arises in the negotiation of a plan or from a disallowance involving two or more funding agencies, the dispute
shali be resolved in accordance with the appeals

procedures set out in 45 CFR Part 75. Disputes involving only one funding agency will be resotved in accordance with the
funding agency's appeal process.

4. To the extent that problems are encountered among the Federal agencies and/or govemmental units in connection with the
negotiation and approval process, the Office of Managemnent and Budget will lend assistance, as required, to resolve such
problems in a timely manner. '

F. Unallowable Costs. Claims developed under approved cost allocation plans will be based on allowable costs as identified in
this Circular. Where unallowable costs have been claimed and reimbursed, they will be refunded to the program that
reimbursed the unatlowable cost using one of the following methods: (2) a cash refund, (b) offset to a subsequent claim, or (c)
credits to the amounts charged to individual awards.
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3. Indirect cost allocations not using rates
4, Appeals
5. Collections of unallowable costs and erroneous payments

6. OMB assistance

A. General:

1. Indirect costs are those that have been incurred for common or joint purposes. These costs benefit more than one cost
objective and cannot be readily identified with a patticular final cost objective without effort disproportionate to the results
achieved. After direct costs have been determined and assigned directly to Federal awards and other activities as appropriate,
indirect costs are those remaining to be allocated to benefitted cost objectives. A cost may not be allocated to a Federal award
as an indirect cost if any other cost incurred for the same purpose, in like circumstances, has been assigned to a Federal award
as a direct cost.

2. Indirect costs include (a) the indirect costs originating in each department or agency of the governmental unit carrying out
Federal awards and (b) the costs of central governmental services distributed through the ceniral service cost aliocation plan
(as described in Attachment C) and not otherwise treated as direct costs,

3. Indirect costs are normally charged to Federal awards by the use of an indirect cost rate. A separate indirect cost rate(s) is
usuaily necessary for each department or agency of the governmental unit claiming indirect costs under Federal awards.
Guidelines and illustrations of indirect cost proposals are provided in a brochure published by the Department of Health and
Human Services entitled "A Guide for State and Local Government Agencies: Cost Principles and Procedures for Establishing
Cost Allocation Plans and Indirect Cost Rates for Grants and Contracts with the Federal Government.” A copy of this brochure
may be obtained from the Superintendent of Documents, U.S. Government Printing Office.

4, Because of the diverse characteristics and accounting practices of governmental units, the types of costs which may be
classified as indirect costs cannot be specified in ali situations. However, typical examples of indirect costs may include certain
Stateflocal-wide central service costs, general administration of the grantee department or agency, accounting and personnel
services performed within the grantee depaciment or agency, depreciation or use allowances on buildings and equipment, the
costs of operating and maintaining facilities, etc.

5. This Attachment does not apply to State public assistance agencies. These agencies should refer instead to Attachment B.

B. Definitions.

1. "Indirect cost rate proposal® means the documentation prepared by a govemn mental unit or subdivision thereof to substantiate
its request for the establishment of an indirect cost rate.

‘

2. "Indirect cost rate” is a device for determining in a reasonable manner the proportion of indirect costs each program should
bear. It is the ratio {expressed as a percentage) of the indirect costs to a direct cost base.

3. "Indirect cost pool” is the accumulated costs that jointly benefit two or more programs or other cost objectives.

4. "Base” means the accumulated direct costs (normally either total direct salaries and wages or total direct costs exclusive of
any extraordinary or distorting expenditures) used to distribute indirect costs to individual Federal awards. The direct cost base
selected should result in each award bearing a fair share of the indirect costs in reasonable relation to the benefits received
from the costs.

5. "Predetermined rate” means an indirect cost rate, applicable to a specified current or future period, usually the governmental
unit's fiscal year. This rate is based on an estimate of the costs {0 be incurred during the period. Except under very unusual
circumstances, a predetermined rate is not subject to adjustment. (Because of legal constraints, predetermined rates are not
permitted for Federal contracts; they may, however, be used for grants or cooperative agreements.) Predetermined rates may
not be used by governmental units that have not submitted and negotiated the rate with the cognizant agency. In view of the
potential advantages offered by this procedure, negotiation of predetermined rates for indirect costs for a period of two to four
years should be the norm in those situations where the cost experience and other pertinent facts available are deemed sufficient
to enable the parties involved to reach an informed judgment as to the probable level of indirect costs during the ensuing
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accounting periods,

6. "Fixed rate” means an indirect cost rate which has the same characteristics as a predetermined rate, except that the difference
between the estimated costs and the actual, allowable costs of the period covered by the rate is carried forward as an
adjustment to the rate computation of a subsequent period.

7. "Provisional rate” means a temporary indirect cost rate applicable to a specified period which is used for funding, interim
reimbursement, and reporting indirect costs on Federal awards pending the establishment of a "final" rate for that period.

8. "Final rate" means an indirect cost rate applicable to a specified past period which is based on the actual allowable costs of
the period. A final audited rate is not subject to adjustment.

9, "Base period” for the allocation of indirect costs is the period in which such costs are incurred and accumulated for
allocation to activities performed in that period. The base period normally shoutd coincide with the governmental unit's fiscal
year, but in any event, shall be so selected as to avoid inequities in the allocation of costs.

C. Allocation of Indirect Costs and Determination of Indirect Cost Rates.
1. General.

a. Where a governmental unit's department or agency has only one major function, or where all its major functions benefit
from the indirect costs to approximately the same degree, the allocation of indirect costs and the computation of an indirect
cost rate may be accomplished through simplified allocation procedures as described in subsection 2.

b. Where a governmental unit's department or agency has several major functions which benefit from its indirect costs in
varying degrees, the allocation of indirect costs may require the accumulation of such costs into separate cost groupings which
then are allocated individually to benefitted functions by means of a base which best measures the relative degree of benefit.
The indirect costs allocated to each function are then distributed to individual awards and other activities included in that
function by means of an indirect cost rate(s).

¢. Specific methods for allocating indirect costs and computing indirect cost rates along with the conditions under which each
method should be used are described in subsections 2, 3 and 4.

2, Simplified method.

a. Where a grantee agency’s major functions benefit from its indirect costs to approximately the same degree, the allocation of
indirect costs may be accomplished by (1) classifying the grantee agency's total costs for the base period as either direct or
indirect, and (2) dividing the total allowable indirect costs (net of applicable credits) by an equitable distribution base. The
result of this process is an indirect cost rate which is used to distribute indirect costs to individual Federal awards. The rate
should be expressed as the percentage which the total amount of allowable indirect costs bears to the base selected. This
method should also be used where a governmental unit's department or agency has only one major function encompassing a
number of individual projects or activities, and may be used where the level of Federal awards to that department or agency is
relatively small. !

b. Both the direct costs and the indirect costs shall exclude capital expenditures and unallowable costs. However, unallowable
costs must be included in the direct costs if they represent activities to which indirect costs are properly allocable.

c. The distribution base may be (1) total direct costs (excluding capital expenditures and other distorting items, such as pass-
through funds, major subcontracts, etc.), (2) direct salaries and wages, or (3) another base which results in an equitable
distribution.

3. Multiple allocation base method.

a. Where a grantee agency's indirect costs benefit its major functions in varying degrees, such costs shall be accumulated into
separate cost groupings. Each grouping shall then be allocated individually to benefitted functions by means of a base which
best measures the refative benefits.

b. The cost groupings should be established so as to permit the allocation of each grouping on the basis of benefits provided to
_the major functions. Each grouping should constitute a pool of expenses that are of like character in terms of the functions they
benefit and in terms of the allocation base which best measures the relative benefits provided to each function. The number of
separate groupings should be held within practical limits, taking into consideration the materiality of the amounts involved and
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the degree of precision needed.

¢. Actual conditions must be taken into account in selecting the base to be used in allocating the expenses in each grouping to
benefitted functions. When an allocation can be made by assignment of a cost grouping directly to the function benefitted, the
allocation shall be made in that manner. When the expenses in a grouping are more general in nature, the allocation should be
made through the use of a selected base which produces results that are equitable to both the Federal Government and the
governmental unit. In general, any cost element or related factor associated with the governmental unit's activities is potentially
adaptable for use as an allocation base provided that: (1) it can readily be expressed in terms of dollars or other quantitative
measures (tofal direct costs, direct salaries and wages, staff hours applied, square feet used, hours of usage, number of
documents processed, population served, and the like), and {2} it is common to the benefiited functions during the base period.

d. Except where a special indirect cost rate(s) is required in accordance with subsection 4, the separate groupings of indirect
costs allocated to each major function shall be aggregated and treated as a common pool for that function. The costs in the
common poo! shall then be distributed to individual Federal awards included in that function by use of a single indirect cost
rate.

e. The distribution base used in computing the indirect cost rate for each function may be (1) totai direct costs (excluding
capital expenditures and other distorting items such as pass-through funds, major subconiracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution. An indirect cost rate should be developed for each
separate indirect cost pool developed. The rate in each case should be stated as the percentage relationship between the
particular indirect cost pool and the distribution base identified with that pool

4, Special indirect cost rates.

a. In some instances, a single indirect cost rate for all activities of a grantee department or agency or for each major function of
the agency may not be appropriate. It may not take into account those different factors which may substantially affect the
indirect costs applicable to a particular program or group of programs. The factors may include the physical location of the
work, the level of administrative support required, the nature of the facililies or other resources employed, the organizational
arrangements used, or any combination thereof. When a particular award is carried out in an environment which appears to
generate a significantly different level of indirect costs, provisions should be made for a separate indirect cost pool applicable
to that award. The separate indirect cost pool should be developed during the course of the regular allocation process, and the
separate indirect cost rate resulting therefrom should be used, provided that: (1) the rate differs significantly from the rate
which would have been developed under subsections 2. and 3., and (2) the award to which the rate would apply is material in
amount.

b. Although this Circular adopts the concept of the full allocation of indirect costs, there are some Federal statutes which
resirict the reimbursement of certain indirect costs. Where such restrictions exist, it may be necessary to develop a special rate
for the affected award. Where a "resiticted rate” is required, the procedure for developing a non-restricted rate will be used
except for the additional step of the elimination from the indirect cost poot those costs for which the law prohibits
reimbursement. ’

D. Submission and Doeumentation of Proposals.
1. Submission of indirect cost rate proposals. ’ ,

a. All departments or agencies of the governmental unit desiring to claim indirect costs under Federal awards must brepare an
indirect cost rate proposal and related documentation to support those costs. The proposal and related documentation must be
retained for audit in accordance with the records retention requirements contained in the Common Rule.

b. A governmental unit for which a cognizant agency assignment has been specifically designated must submit its indirect cost
rate proposal to its cognizant agency. The Office of Management and Budget (OMB) will periodically publish lists of
governmental units identifying the appropriate Federal cognizant agencies. The cognizant agency for all govemmental units or
agencies not identified by OMB will be determined based on the Federal agency providing the largest amount of Federal funds.
In these cases, a governmental unit must develop an indirect cost proposal in accordance with the requirements of this Circular
and maintain the proposal and related supporting documentation for audit. These governmental units are not required to submit
their proposals unless they are specifically requested to do so by the cognizant agency. Where a logal government only
receives funds as a sub-recipient, the primary recipient will be responsible for negotiating and/or monitoring the sub-recipient's
plan.

c. Each Indian tribal government desiring reimbursement of indirect costs must submit its indirect cost proposal to the
Department of the Interior (its cognizant Federal agency).

d. Indirect cost proposals must be developed {and, when required, submitted) within six months after the close of the
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governmental unit's fiscal year, unless an exception is approved by the cognizant Federal agency. If the proposed central
service cost allocation plan for the same period has not been approved by that time, the indirect cost proposal may be prepared
including an amount for central services that is based on the latest federally-appreved central service cost allocation plan. The
difference between these central service amounts and the amounts ultimately approved wilt be compensated for by an
adjustment in a subsequent period.

2. Documentation of proposals. The following shall be included with each indirect cost proposal:

a. The rates proposed, including subsidiary work sheets and other refevant data, cross referenced and reconciled to the financial
data noted in subsection b. Allocated central service costs will be supported by the summary table included in the approved
central service cost allocation plan. This summary table is not required to be submitted with the indirect cost proposal if the
central service cost allocation plan for the same [iscal year has been approved by the cognizant agency and is available to the
funding agency.

b. A copy of the financial data (financial statements, comprehensive annual financial report, executive budgets, accounting
reports, etc.) upon which the raie is based. Adjustments resulting from the use of unaudited data will be recognized, where
appropriate, by the Federal cognizant agency in a subsequent proposal.

c. The approximate amount of direct base costs incurred under Federal awards. These costs should be broken out between
salaries and wages and other direct costs.

d. A chart showing the organizational structure of the agency during the period for which the proposal applies, along with a
functional statement(s) noting the dutics and/or responsibilities of all units that comprise the agency, (Once this is submitted,
only revisions need be submitted with subsequent proposals.)

3. Required certification, Each indirect cost rate proposal shalt be accompanied by a certification in the following form:

CERTIFICATE OF INDIRECT COSTS

This is to certify that I have reviewed the indirect cost rate proposal submitted herewith and to the best of my knowledge and
belief: :

{t) All costs included in this proposal [identify date] to establish billing or final indirect costs rates for [identify period covered
by rate] are allowable in accordance with the requirements of the Federat award(s} to which they apply and OMB Circular A-
87, "Cost Principies for State, Local, and Indian Tribal Governments." Unallowable costs have been adjusted for in allocating
costs as indicated in the cost allocation plan.

(2) All costs included in this proposal are properly aliocable to Federal awards on the basis of a beneficial or causal
relationship between the expenses incurred and the agreements to which they are allocated in accordance with applicable
requirements. Further, the same costs that have been treated as indirect costs have not been claimed as direct costs. Similar
types of costs have been accounted for consistently and the Federal Government will be notified of any acéounting changes
that would affect the predetermined rate,

I declare that the foregoing is true and correct,

Governmental Unit:

Signature:

Name of Official:

Title:

" Date of Execution:

E. Negotiation and Approval of Rates.
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1. Indirect cost rates will be reviewed, negotiated, and approved by the cognizant Federal agency on a timely basis. Once a rate
has been agreed upon, it will be accepted and used by all Federal agencies unless prohibited or limited by statute, Where a
Federal funding agency has reason to believe that special operating factors affecting its awards necessitate special indirect cost
rates, the funding agency will, prior to the time the rates are negotiated, notify the cognizant Federal agency.

2. The use of predetermined rates, if allowed, is encouraged where the cognizant égency has reasonable assurance based on
past experience and reliable projection of the grantee agency's costs, that the rate is not likely to exceed a rate based on actual
costs. Long-term agreements utilizing predetermined rates extending over two or more years are encouraged, where

appropriate.

3. The results of each negotiation shall be formalized in a written agreement between the cognizant agency and the
governmental unit. This agreement will be subject to re-opening if the agreement is subsequently found fo violate a statute, or
the information upon which the plan was negotiated is later found to be materiaily incomplete or inaccurate. The agreed upon
rates shali be made available to all Federal agencies for their use.

4. Refunds shall be made if proposals are fater found to have included costs that (2) are unaliowable (i) as specified by law or
regulation, (ii) as identified in Attachment B of this Circutar, or {iii) by the terms and conditions of Federal awards, or (b) are
unaltowable because they are clearly not allocable to Federal awards. These adjustments or refunds will be made regardless of
the type of rate negotiated (predetermined, final, fixed, or provisionat).

F. Other Policies.

1. Fringe benefit rates. If overall fringe benefit rates are not approved for the governmental unit as part of the central service
cost atlocation plan, these rates will be reviewed, negotiated and approved for individual grantee agencies during the indirect
cost negofiation process. In these cases, a proposed fringe benefit rate computation should accompany the indirect cost
proposal. I fringe benefit rates are not used at the grantee agency level (i.c., the agency specifically identifies fringe benefit
costs to individual employees), the governmental unit should so advise the cognizant agency.

2. Billed services provided by the grantee agency. In some cases, governmental units provide and bill for services similar to
those covered by central service cost allocation plans (e.g., computer centers), Where this eccurs, the governmental unit should
be guided by the requirements in Attachment C relating to the development of billing rates and documentation requirements,
and should advise the cognizant agency of any billed services. Reviews of these types of services (including reviews of
costing/billing methodology, profits or losses, etc.) will be made on a case-by-case basis as warranted by the circumstances
involved. -

3. Indirect cost allocations not using rates. In certain situations, a governmental unit, because of the nature of its awards, may

be required to develop a cost allocation plan that distributes indirect {and, in some cases, direct) costs to the specific funding

sources. In these cases, a narrative cost allocation methodotogy should be developed, documented, maintained for audit, or N
submitted, as appropriate, to the cognizant agency for review, negotiation, and approval,

4. Appeals. If a dispute arises in a negotiation of an indirect cost rate (or other rate) between the cognizant agency and the
governmental unit, the dispute shall be resolved in accordance with the appeals procedures of the cognizant agency.

5. Collection of unallowable costs and erroneous payments. Costs specificatly identified as unaflowable and charged to Federal
awards cither directly or indirectly will be refunded (including interest chargeable in accordance with applicable Federal
agency regulations).

6. OMB assistance. To the extent that problems are encountered among the Federal agencies and/or governmental units in
connection with the negotiation and approval process, OMB will lend assistance, as required, to resolve such problems ina
timely manner.
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Circular No. A-97

August 29, 1969
TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Rules and regulations permitting Federal agencies to provide specialized or technical
services to State and local units of government under Titte Il of the Intergovernmental
Cooperation Act of 1968

I. Purpose

2. Background

3, Reservation of existing authority

4, Definitions

5. Policy

6. Types of services that may be provided

7. Conditions under which services may be provided
8. Reports to Congress

9. Effective Date

10. Inquiries

1. Purpose. This Circular promulgates the rules and regulations which the Director of the Bureau
of the Budget is authorized to issue pursuant to Section 302 of the Intergovernmental Cooperation
Act of 1968 (P.L. 90-577; 82 Stat. 1102). It also provides for the coordination of the action of
Federal departments and agencies (hereinafter referred to as "Federal agencies") in exercising the
authority contained in Title III of said Act as dirccted by the President's Memorandum of
November 8, 1968 (33 F.R. 16487).

2. Background.
a. Title III of the Intergovernmental Coaperation Act of 1968 is intended to:

1. Encourage intergovernmental cooperation in the conduct of speciatized or technical
services and provisions of facilities essential to the administration of State or local
governmental activities.

2. Enable State and local governments to avoid unnecessary duplication of special service
functions.

3. Authorize Federal agencies which do not have such authority to provide reimbursable
specialized and technical services to State and local governments. -

b. Title I of the Act authorizes the head of any Federal agency, within his discretion and upon
written request from a State or political subdivision thereof, to provide specialized or technical
services, upon payment to the Federal agency by the unit of govemment making the request, of

- salaries and all other identifiable direct or indirect costs of performing such services.
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c. Title 111 of the Act requires that: i

1. Any services provided pursuant to Title [II shall include only those which the Director of
the Bureau of the Budget through rules and regulations determines Federal agencies have
special competence to provide.

2. The Director's riles and regulations shall be consistent with, and in furtherance of, the
Govemment's policy of relying on the private enterprise system to provide those services
which are reasenably and expeditiously available through ordinary business ¢channels.

3. All meneys received by any Federal agency in payment of fumishing specialized and
technical services under Title III of the Act shall be deposited to the credit of the principal
appropriation from which the cost of providing such services has been paid or is to be
charged.

4. The head of any Federal agency shall fummish annually to the respective Committees on
Government Operations of the Senate and House of Representatives a summary report on
the scope of the services provided under Title ITi.

3. Reservation of existing authority. The authority contained in Title III of the Act and this
Circular is in addition to, and does not supersede, any existing authority now possessed by any
Federat agency with respect to furnishing services, whether on a reimbursable or non-reimbursable
basis, to State and local units of government. The reporting and other requirements and conditions
contained in this Circular shal! not apply to services furnished under such existing authorities.

4, Definitions. For purposes of this Circular:

a. The term "State” means any of the several States of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, any territory or possession of the United States, or any agency
or instrumentality of a State, but does not include the governments of the political subdivisions of
a State.

b. The terms "political subdivision" or "local government" mean a local unit of government,
including specifically a county, municipality, city, town, township, or a school or other special
district created by or pursuant to State law, or combinations thereof,

c. "Specialized or technical services" means statistical and other studies and compilations,
development projects, technical tests and evaluations, technical inforrnation, trajning activities,
surveys, reports, decuments, and any other similar service functions which any Federal agency is
especially equipped and authorized by law to perform.

5. Poltcy. Federal agencies will cooperate to the maximum extent possible with State and local
units of government to provide such specialized or technical services as may be authorized. Such
services shall generally supplement, not supplant existing services, and Federal agencies should
not provide services with full reimbursement under this Circular which have heretofore been
furnished for less than full reimbursement under other authorities, untess specificalty requested to
do so.

6. Types of services that may be provided.

a. It is hereby determined that Federal agencies have the special competence to provide, and may
provide the following specialized or technical services, and facilities related thereto, pursuant to
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Title II1 of the Intergovemmental Cooperation Act of 1968:

1. Any existing statistical or other studies and compilations, results of technical tests and
evaluations, technical information, surveys, reports, and documents, and any such
materials which may be developed or prepared in the future to meet the needs of the
Federal Government or to carry out the normal program responsibilities of the Federal
agencies involved.

2. Preparation of statistical and other studies and compilations, technical tests and
evaluatigns, technical information, surveys, reports, and decuments, and assistance in the
conduct of such activities and in the preparation of such materials, provided they are of a
type sirnilar to those which the Federal agency is authorized by law to conduct or prepare.

3. Training of the type which the Federal agency is authorized by law to conduct for Federal
personnel and others or which is similar to such training.

4. Technicat aid in the preparation of proposals for development and other projects for which
the Federal agency provides grants-in-aid or other assistance, provided such aid primarily
strengthens the ability of the recipient in developing its own capacity to prepare proposals.

5. Technical information, data processing, communications and personnel management
systems services which the Federal agency normally provides for itself or others under
existing authorities,

b. Any of the above specialized or technical services provided to the States and their political
subdivisions under existing authorities may also be provided under Title III of the Act and the
terms of this Circular.

¢. If a Federal agency receives a request for specialized or technical services which are not
covered in subparagraph a above and which it believes is consistent with the Act and which it has
a special competence to provide, it should forward such request to the Bureau of the Budget for
action, Similarly, if there is doubt as to whether the service requested is covered by subparagraph
a, the request should be forwarded to the Bureau of the Budget for action.

7. Conditions under which services may be provided. The specialized or technical services
provided under Title TIl of the Act and this Circular may be provided, in the discretion of the
heads of Federal agencies, only under the following conditions:

a. Such services will be provided only to the States, political subdivisions thereof, and
combinations or associations of such governments or their agencies and instrumentalitics.

b. Such services will be provided only upon the written request of a State or a political subdivision
thereof, Requests will normally be made by the chief executives of such entities and will be
addressed to the head of the agency involved.

¢. Such services wil not be provided unless the agency providing the services is providing similar
services for its own use under the policies set forth in the Bureau of the Budget Circular No. A-76,
“Policies for acquiring commercial or industrial products and services for Government

use" (Revised August 30, 1967). In addition, in accordance with the policies set forth in Circular
No. A-76, the requesting entity must certify that such services cannot be procured reasonably and
expeditiously by it through ordinary business channels.

d. Such services will not be provided if they require any additions of staff or if they involve
outlays for additional equipment or other facilities solely for the purpose of providing such
services, except where the costs thereof are charged to the user of such services. Further, no staff
additions may be made which impede the imptementation of or adherence to the employment
ceilings contained in the Bureau of the Budget allowance letters.

e. Such services will be provided only upon payment or provision for reimbursement to the
Federal agency involved, by the unit of government making the request, of salaries and all other
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identifiable direct and indirect costs of performing such services. For cost determination purposes,
Federat agencies will be guided by the policies set forth in the Bureau of the Budget Circular No,
A-25, "User Charges" (September 23, 1959).

f. Any payments or reimbursements recejved by Federal agencies for the costs of such services
will be deposited to the credit of the principat appropriation or other account from which the costs
of providing the services have been paid or are to be charged.

2. In the event a request for a service is denied, the Federal agency shail fumish the entity making
the request with a statement indicating the reasons for the denial.

8. Reports to Congress. The head of each Federal agency will fumish annually to the respective
Committees on Government Operations of the Senate and House of Representatives a summary
report on the scope of the services provided under Title IIT of the Act and this Circular. Such
reports wilt be prepared as of the end of each calendar year and will indicate the nature of the
services rendered, the names of the States and political subdivisions involved, where practical, and
the cost of the work. Services provided under other authorities are not to be included in the
reports. Copies of the reports will be submitted to the Bureau of the Budget not later than March
30 of each year.

9. Effective date. This Circular is effective immediately. It supersedes the "Interim Regulation
under Title IT{ of the Intergovernmental Cooperation Act of 1968 (P.L. 90-577)," dated December
19, 1968, conceming training by the U.S. Civil Service Commission.

10. Inquiries. Inquiries regarding this Circular may be addressed to the Office of Executive
Management, Bureau of the Budget, Washington, D.C. 20503, or telephone (202) 395-4934

(Government dial code 103-4934).

ROBERTP. MAYO .
Director
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CIRCULAR NO. A-97
REVISED
TRANSMITTAL MEMORANDUM No. |

March 27, 1981
TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Reports to Congress

This Transmittal Memorandum revises Circular No, A-97, "Rules and regulations permitting Federal agencies to provide
specialized or technical services to State and local units of government under Title III of the Intergovernmental and
Cooperation Act of 1968," by rescinding paragraph 8, Reports to Congress. The Congressional reporting requirement
referenced in paragraph 8 of the Circular was mandated under Section 304 of the Intergovernmental Cooperation Act of 1968.
Section 304 was repealed by the Congressional Reports Elimination Act of 1980. The reports to the Congress are no longer
required by statute or by the Circular.

David A, Stockman
Director
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Qffice of Management and Budget

August 29, 1997
MEMORANDUM FOR THE RECORD

FROM: Norwood J. Jackson
Deputy Controller .
Office of Federal Financial Management

SUBJECT: Recompilation of OMB Circular A-102

1 certify that the attached document constitutes a recompilation of Office of Management and Budget Circular A-102, "Grants
and Cooperative Agreements with State and Local Governments,” The recompilation consists of the last complete revision of
the Circular published at 59 FR 52224 (dated October 7, 1994, published October 14, 1994), as further amended at 62 FR
45934 (August 29, 1997},

CIRCULAR A-102 (REVISED 10/7/94, As Further Amended 8/29/97)

CIRCULAR NO. A-102
Revised

TO THE HEADS OF EXECUTIVE DEFARTMENTS AND ESTABLISHMENTS
SUBJECT: Grants and Cooperative Agreements with State and Local Governments

1. Purpose. This Circular establishes consistency and uniformity arhong Federal agencies in the management of grants and
cooperative agreements with State, local, and federaily- recognized Indian tribal governments. This revision supersedes Office
of Management and Budget (OMB) Circular No. A-102, dated March 3, 1988,

2. Authority. This Circular is issued under the authority of the Budget and Accounting Act of 1921, as amended; the Budget
and Accounting Procedures Act of 1950, as amended; Reorganization Plan No. 2 of 1970; Executive Order 11541 and the
Chief Financial Officers Act, 3t U.S.C. 503, Also included in the Circular are standards to ensure consistent implementation of
sections 202, 203, and 204 of the Intergovernmental Cooperation Act of 1968, the Office of Federal Procurement Policy Act
Amendments of 1983, and sections §301-08, title 31, United States Code.

3. Background. On March 12, 1987, the President directed all affected agencies to issuc a grants management common rule to
adopt government-wide terms and conditions for grants to State and local governments, and they did so. In 1988, OMB revised
the Circular to provide guidance to Federal agencies on other matters not covered in the common rule.

4. Required Action. Consistent with their legal obligations, all Federal agencies administering programs that involve grants
and cooperative agreements with State, focal and Indian tribal governments (grantees) shall follow the policies in this Circular,
If the enabling legislation for a specific grant program prescribes policies or requirements that differ from those in this
Circular, the provisions of the enabling legislation shall govem. '

5. OMB Responsibilities. OMB may grant deviations from the requirements of this Circular when permissible under existing
law. However, in the interest of uniformity and consistency, deviations will be permitted only in exceptional circumstances.

6. Information Contact. Further information concerning this Circular may be obtained from:
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Office of Federal Financial Management
Office of Management and Budget
Room 6025

New Executive Office Building
Washington, DC 20503

(202) 395-3593

7. Termination Review Date. The Circular will have a policy review three years from the date of issuance.
8. Effective Date. The Circular is effective on publication.

Attachment

*ATTACHMENT
Circular No. A-102

GRANTS AND COOPERATIVE AGREEMENTS
WITH STATE AND LOCAL GOVERNMENTS

1. Pre-Award Policies.

a. Use of grants and cooperative agreenients. Sections 6301-08, title 31, United States Code govemn the use of grants,
contracts and cooperative agreements. A grant or cooperative agreement shall be used only when the principal purpose of a
transaction is to accomplish a public purpose of support or stimulation authorized by Federal statute. Confracts shall be used
when the principal purpose is acquisition of property or services for the direct benefit or use of the Federal Government. The
statutory criterion for choosing between grants and cooperative agreements is that for the latter, "substantial involvement is
expected between the executive agency and the State, local government, or other recipient when carrying out the activity
contemplated in the agreement."

b. Advance Publiic Notice and Priority Setting.

(1) Federal agencies shall provide the public with an advance notice in the Federal Register, ot by other appropriate means, of
intended funding priorities for discretionary assistance programs, untess funding priorities are established by Federal statute.
These priorities shall be approved by a policy level official.

(2) Whenever time permits, agencies shall provide the public an opportunity to comment on intended funding priorities.

(3) All discretionary grant awards in excess of $25,000 shall be reviewed for consistency with agency priorities by a policy
level official. .

7

¢. Standard Forms for Applying for Grants and Cooperative Agreements.

{1) Agencies shall use the following standard application forms unless they obtain Office of Management and Budget {OMB)
“approval under the Paperwork Reduction Act of 1980 (44 U.S.C. 35) and the 5 CFR Part 1320, "Controlling Paperwork
Burdens on the Public™:

SF-424 Facesheet

SF-424a Budget Information (Non-Construction)
SF-424b Standard Assurances (Non-Construction)
SF-424¢ Budget Information (Construction)
SF-424d Standard Assurances (Construction)

When different or additional information is needed to comply with legislative requirements or to meet specific program needs,

" agencies shall also obtain prior OMB approval.

(2) A preapplication shall be used for all construction, land acquisition and land development projects or programs when the
need for Federal funding exceeds $100,000, unless the Federal agency determines that a preapplication is not needed. A
preapplication is used to:
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{a) Establish communication between the agency and the applicant,
(b) Determine the applicant's eligibility,
{c) Determine how well the project can compete with similar projects from others, and

{d) Discourage any proposals that have little or no chance for Federal funding before applicants incur significant costs in
preparing detailed applications.

(3) Agencies shall use the Budget Information (Censtiuction) and Standard Assurances (Construction) when the major purpose
of the project or program is construction, land acquisition or land development.

{(4) Agencies may specify how and whether budgets shall be shown by functions or activities within the program or project.

(5) Agencies should generally include a request for a program narrative statement which is based on the following instructions:

() Objectives and need for assistance. Pinpoint any relevant physical, economic, social, financial, institutional, or other
problems requiring a solution. Demonstrate the need for the assistance and state the principal and subordinate objectives of the
project. Supporting documentation or other testimonies from concemed interests other than the applicant may be used. Any
relevant data based on planning studies should be included or foomoted. -

(b) Results or Benefits Bxpected. Identify costs and benefits to be derived. For exarmpie, show how the facility will be used.
For land acquisition or development projects, explain how the project will benefit the public,

(c) Approach. Qutline a plan of action pertaining to the scope and detail how the proposed work will be accomplished for each
assistance program. Cite factors which might accelerate or decelerate the work and reasons for taking this approach as opposed
to others. Describe any unusual features of the project, such as design or technologicat innovations, reductions in cost or time,
or extraordinary social and community involvements. Provide for each assistance program quantitative projections of the
accomplishments to be achieved, if possible. When accomplishments cannot be quantified, list the activities in chronological’
order to show the schedute of accomplishments and target expected completion dates, Identify the kinds of data to be collected
and maintained, and discuss the criteria to be used to evaluate the results and success of the project. Explain the methodology
that will be used to determine if the needs identified and discussed are being met and if the results and benefits identified are
being achieved. List each organization, cooperator, consultant, or other key individuals who will work on the project along
with a short description of the nature of their effort or contribution.

(d) Geographic location. Give a precise location of the project and area to be served by the proposed project. Maps or other
graphic aids may be attached.

(e) If applicable, provide the following information: for research and demonstration assistance requests, present a biographical
sketch of the program director with the following information: name, address, telephone number, background, and other
qualifying experience for the project. Also, list the name, training and background for other key personnel cngaged in the
project. Describe the refationship between this project and other work planned, anticipated, or underway under Federal
assistance. Explain the reason for alt requests for supplemental assistance and justify the need for additional funding. Discuss
accomplishments to date and list in chronological order a schedule of accomplishments, progress or milestones anticipated
with the new funding request. If there have been significant changes in the project objectives, location, approach or time
delays, explain and justify. For other requests for changes, or amendments, explain the reason for the change(s). If the scope or
objectives have changed or an extension of time is necessary, explain the circumstances and justify. If the total budget has been
exceeded or if the individual budget items have changes more than the prescribed limits, explain and justify the change and its
effect on the project.

(6) Additional assurances shall not be added to those contained on the standard forms, uness specifically required by statute,

d. Debarment and Suspension, Federal agencies shall not award assistance to applicants that are debarred or suspended, or
otherwise excluded from or ineligible for participation in Federal assistance programs under Executive Order 12549. Agencies
shall establish procedures for the effective use of the List of Parties Excluded from Federal Procurement or Nonprocurement
programs fo assure that they do not award assistance to listed parties in violation of the Executive Order. Agencies shall also
establish procedures to provide for effective use and/or dissemination of the list to assure that their grantees and subgrantees
(including contractors) at any tier do not make awards in violation of the nonprocurement debarment and suspension common
rule. -
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e. Awards and Adjustments.
(1) Ordinarily awards shall be made at least ten days prior to the beginning of the grant period.

(2) Agencies shall notify grantees immediatety of any anticipated adjustments in the amount of an award. This notice shal! be
provided as early as possible in the funding period, Reductions in funding shall apply only to periods after notice is provided.
Whenever an agency adjusts the amount of an award, it shall also make an appropriate adjustment to the amount of any
required matching or cost sharing,

f. Carryover Balances. Agencies shall be prepared to identify to OMB the amounts of carryover balances (e.g., the amounts
of estimated grantee unobligated balances available for carryover into subsequent grant periods). This presentation shall detail
the fiscal and programmatic (level of effort) impact in the following period.

g. Special Conditions or Restrictions, Agencies may impose special conditions or restrictions on awards to "high risk"
applicants/grantees in accordance with section .12 of the grants management common rule. Agencies shafl document use of
the "Exception” provisions of section __.6 and "High-risk" provisions of section _ .12 of the granis management common
rule.

h. Waiver of Single State Agency Requirements.

(1) Requests to agencies from the Governors, or other duly constituted State authorities, for waiver of "single” State agency
requirements in accordance with section 31 U.5.C. 6504, "Use of existing State or multi-member agency to administer grant
programs," shall be given expeditious handling and, whenever possible, an affirmative response.

{2) When it is necessary o refuse a request for waiver of "single” State agency requirements under section 204 of the
Intergovemmental Corporation Act, the Federal grantor agency shall advise OMB prior to informing the State that the request
cannot be granted. The agency shall indicate to OMB the reasons for the denial of the request.

(3) Legislative proposals embracing grant-in-aid programs shall avoid inclusion of proposals for "single" State agencies in the
absence of compelling reasons to do otherwise. In addition, existing requirements in present grant-in-aid programs shall be
reviewed and legislative proposals developed for the removal of these restrictive provisions.

i. Patent Rights. Agencies shall use the standard patent rights clause specified in "Rights to Inventions made by Non-profit
Organizations and Small Business Firms" (37 CFR Part 401), when providing support for research and development.

j- Metric System of Measurement, The Metric Conversion Act of 1975, as amended, declares that the metric system is the
preferred measurement system for U.S. trade and commerce. The Act requircs each Federal agency to establish a date(s), in
consultation with the Secretary of Commerce, when the metric system of measurement will be used in the agency's
procurement, grants, and other business-related activities. Metric implementation may take longer where the use of the system
is initiatly impractical or likely to cause significant inefficiencies in the accomplishment of federally-funded activities. Heads
of departments and agencies shall establish a process for a policy level and program level review of proposed exceptions to
metric usage in grants programs, Executive Order 12770 ("Metric Usage in Federal Government Programs") elaborates on
implementation of the Act. ;

2. Post-award Policies.

a. Cash Management, Agency methods and procedures for transferring funds shall minimize the time elapsing between the
transfer to recipients of grants and cooperative agreements and the recipient's need for the funds.

(1) Such transfers shall be made consistent with program purposes, applicable law and Treasury regulations contained in 31
CFR Part 205, Federal Funds Transfer Procedures.

~ (2) Where letters-of-credit are used to provide funds, they shall be in the same amount as the award.

b. Grantee Financial Management Systems. In assessing the adequacy of an applicant's financial management system, the
awarding agency shall rely on readily available sources of information, such as audit reports, to the maximum extent possibte.
If additional information is necessary to assure prudent management of agency funds, it shall be obtained from the applicant or

from an on-site review.

c. Financial Status Reports.
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{1} Federal agencies shall require grantees to use the SF-269, Financial Status Report-Long Form, or SF-269a, Financial Status
Report-Short Form, to report the status of funds for afl non-construction projects or programs. Federal agencies need not
require the Financial Status Report when the SF-270, Request for Advance or Reimbursement, or SF-272, Report of Federal
Cash Transactions, is determined to provide adequate information.

(2) Federal agencies shall not require grantees to report on the status of funds by object class category of expenditure (e.z.,
personnel, travel, equipment).

€)053 réporting on the status of funds by programs, functions or activities within the project or program is required by statute or
regulation, Federal agencies shall instruct grantees to usé block 12, Remarks, on the SF-269, or a supplementary form
approved by the OMB under the Paperwork Reduction Act of 1980.

(4) Federal agencies shall prescribe whether the reporting shall be on a cash or an accrual basis, If the Federal agency requires
accrual information and the grantees's accounting records are not normally kept on an accrual basis, the grantee shall not be
required to convert its accounting system but shall develop such accrual information through an analysis of the documentation
on hand.

d. Contracting With Small and Minority Firms, Women's Business Enterprises and Labor Surplus Area Firms, Itis
national policy to award a fair share of contracts to small and minority business firms. Grantees shall take similar appropriate
affirmative action to support of women's enterprises and are encouraged to procure goods and services from labor surplus
areas.

e. Program Income,

(1) Agencies shall encourage grantees to generate program income to help defray program costs. However, Federal agencies
shall not permit grantees to use grant-acquired assets to compete unfairly with the private sector. ‘

(2) Federal agencies shall instruct grantees to deduct program income from total program costs as specified in the grants
management common rule at paragraph .25 (g)(1), unless agency regulations or the terms of the grant award state otherwise.

Authorization for recipients to follow the other alternatives in paragraph __.25 (g) (2) and (3) shall be granted sparingly.

£ Site Visits and Technical Assistance. Agencies shall conduct site visits only as warranted by program or project needs.
Technical assistance site visits shall be provided only (1) in response to requests from grantees, (2) based on demonstrated
program need, or (3) when recipients are designated "high risk” under section __.12 of the grants management common rule.

g. Infrastructure Investment. Agencies shall encourage grantees to consider the provisions of the common rute at Section __.
31 and Bxecutive Order 12803 ("Infrastructure Privatization"). This includes reviewing and modifying procedures affecting the
management and disposition of federally-financed infrastructure owned by State and local governments, with their requests to
sell or lease infrastructure assets, consistent with the criteria in Section 4 of the Order. Related guidance contained in
Executive Order 12893 ("Principles for Federal Infrastructure Investments") requiring economic analysis and the development
of investment options, including public-private partnership, shall also be applied. On March 7, 1994, OMB issued guidance on
Executive Order 12893 in OMB Builetin No. 94-16.

h. Resource Conservation and Recovery Act. Agencies shall implement the Resource Conservation and Recovery Act of
1976 (RCRA) (42 U.S.C. 6962). Any State agency or agency of a political subdivision of a State which is using appropriated
Federal funds must comply with Section 6002 of RCRA. Section 6002 requires that preference be given in procurement
programs to the purchase of specific products containing recycled materials identified in guidelines developed by the
Environmental Protection Agency (EPA). Current guidelines are contained in 40 CFR Parts 247-253. State and local recipients
of grants, loans, cooperative agreements or other instruments funded by appropriated Federai funds shall give preference in
procurement programs to the purchase of recycled products pursuant to the EPA guidelines.

i. Proenrement of Goods and Services. Agencies should be aware of and comply with the requirement enacted in Section 623
of the Treasury, Postal Service and General Government Appropriations Act, 1993, and reenacted in Section 621 of the fiscal
year 1994 Appropriations Act. This Section requires grantees to specify in any announcement of the awarding of contracts
with an aggregate value of $500,000 or more, the amount of Federal funds that will be used to finance the acquisitions.

j- Conditlonal exemptions.

(£) OMB authorizes conditional exemption from OMB administrative requirements and cost principles circulars for certain
Federal programs with statutorily-authorized consolidated planning and consolidated administrative funding, that are identified
by a Federal agency and approved by the head of the Executive department or establishment. A Federal agency shail consult
with OMB during its consideration of whether to grant such an exemption.
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{2) To promote efficiency in State and locat program administration, when Federal non-entitlement programs with common
purposes have specific statutorily-authorized consolidated planning and consolidated administrative funding and where most of
the State agency's resources come from non-Federal sources, Federal agencies may exempt these covered State-administered,
non-entitlernent grant programs from certain OMB grants management requirements. The exemptions would be from atl but
the allocability of costs provisions of OMB Circulars A-87 (Attachment A, subsection C.3), "Cost Principles for State, Local,
and Indian Tribal Govermnments," A-21 {Section C, subpart 4), "Cost Principles for Educational Institutions,” and A-{22
(Attachment A, subsection A.4), "Cost Principles for Non-Profit Organizations,” and from all of the administrative
requirements provisions of OMB Circular A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals, and Other Non-Profit Organizations," and the agencies' grants management
common rule.

(3) When a Federal agency provides this flexibility, as a prerequisite to a State's exercising this option, a State must adopt its
own written fiscal and administrative requirements for expending and accounting for all funds, which are consistent with the
provisions of OMB Circular A-87, and extend such policies to ail subrecipients. These fiscal and administrative requirements
must be sufficiently specific to ensure that: funds are used in compliance with ali applicable Federal statutory and reguiatory
provisions, costs are reasonable and necessary for operating these programs, and funds are not be used for general expenses
required to carry out other responsibilities of a State or its subrecipients.

3. After-the-grant Policies.

a. Closeout, Federal agencies shall notify grantees in writing before the end of the grant period of final reports that shall be
due, the dates by which they must be received, and where they must be submitted. Copies of any required forms and
instructions for their completion shal be included with this notification. The Federal actions that must precede closeout are:

(1) Receipt of all required reports,
(2) Disposition or recovery of federally-owned assets (as distinct from property acquired under the grant), and
(3) Adjustment of the award amount and the amount of Federal cash paid the recipient.

b. Annual Reconciliation of Continuing Assistance Awards. Federal agencies shall reconcile continuing awards at least
annually and evaluate program performance and financial reports.

Items to be reviewed include:

{1) A comparison of the recipient's work plan o its progress reports and project outputs,

(2) the Financial Status Report (SF-269),

(3) Request(s) for payment,

(4) Compliance with any matching, levet of effort or maintenance of effort requirement, and

(5) A review of federally-owned property (as distinct from property acquired under the grant).
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Circular No. A-133 - Revised June 24, 1997
Audits of States, Local Governments, and Non-Profit Organizations

{Accompanying Federal Register Materials — Audits of States, Local Governments, and Non-Profit Organizations June
30,1997}

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS
SUBJECT: Audits of States, Local Governments, and Non-Profit Organizations

1. Purpose. This Circular is issued pursuant to the Single Audit Act of 1984, P.L. 98-502, and the Single Audit Act
Amendments of 1996, P.L. 104-156. It sets forth standards for obtaining consistency and uniformity among Federal agencies
for the audit of States, local governments, and non-profit organizations expending Federal awards.

2. Authority, Circular A-133 is issued under the authority of sections 503, 1111, and 7501 e/ seq. of title 31, United States
Code, and Executive Orders 8248 and 11541, )

3. Resclssion and Supersession. This Circular rescinds Circular A-128, "Audits of State and Local Governments,” issued
April 12, 1985, and supersedes the prior Circular A-133, " Audits of Institutions of Higher Education and Other Non-Profit
Institutions,” issued April 22, 1996, For effective dates, see paragraph 10,

4. Policy. Except as provided herein, the standards set forth in this Circular shall be applied by all Federal agencies. If any
statute specifically prescribes policies or specific requirements that differ from the standards provided herein, the provisions of
the subsequent statute shall govern.

Federal agencies shall apply the provisions of the sections of this Circular to non-Federal entities, whether they are recipients
expending Federal awards received directly from Federal awarding agencies, or are subrecipients expending Federal awards
received from a pass-through entity (a recipient or another subrecipient). .

This Circular does not apply to non-U.S. based entities expending Federal awards received either directly as a recipient or
indirectly as a subrecipient.

’

5. Definitions. The definitions of key terms used in this Circular are contained in §___.105 in the Attachment to this Circular.

6. Required Action. The specific requirements and responsibilities of Federal agencics and non-Federal entities are set forth in
the Attachment to this Circular, Federal agencies making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in Section 10 (below), unless different provisions are
required by Federal statute or are approved by the Office of Management and Budget (OMB).

7. OMB Responsibilities. OMB will review Federal agency regulations and implementation of this Circular, and will provide
interpretations of policy requirements and assistance to ensure uniform, effective and efficient implementation.

8. Information Contact, Further information concerning Circular A-133 may be obtained by contacting the Financial
Standards and Reporting Branch, Office of Federal Financial Management, Office of Management and Budget, Washington,
DC 20503, telephone (202) 395-3993.

9. Review Date. This Circular will have a policy review three years from the date of issuance.

10. Effective Dates. The standards set forth in §__.400 of the Attachment to this Circular, which apply directly to Federal
agencies, shall be effective July 1, 1996, and shall apply to audits of fiscal years beginning after June 30, 1996, except as
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otherwise specified in §___.400(a).

The standards set forth in this Circular that Federal agencies shall apply to non-Federal entitics shall be adopted by Federal
agencies in codified regulations not later than 60 days after publication of this final revision in the Federal Register, so that
they will apply to audits of fiscal years beginning after June 30, 1996, with the exception that §__ .305(b) of the Aftachment
applies to audits of fiscal years beginning after June 30, 1998. The requirements of Circular A-128, although the Circular is
rescinded, and the 1990 version of Circular A-133 remain in effect for audits of fiscal years beginning on or before June 30,
1996. '

/St
Franklin D, Raines
Director

Afttachment

PART _--AUDITS OF STATES, LOCAL GOYERNMENTS, AND NON-PROFIT ORGANIZATIONS

Subpart A--General

Sec.
_.100 Purpose.
__.105 Definitions.

Subpart B--Audits

__.200 Audit requirements.

205 Basis for determining Federal awards expended.
210 Subrecipient and vendor determinations.
__.215 Relation to other audit requirements.

__.220 Frequency of audits.

_.225 Sanctions.

__.230 Audit costs.

235 Program-specific audits.

Subpart C--Auditees

__.300 Auditee responsibilities.
__.305 Auditor selection.
__.310 Financial statements.
__.315 Audit findings follow-up.
__.320 Report submission.

Subpart D--Federal Agencies and Pass-Through Entities

__.400 Responsibilities.
__.405 Management decision.

Subpart E--Auditors

__.500 Scope of audit.

__.505 Audit reporting.

__.510 Audit findings.

__.515 Audit working papers.

__.520 Major program determination,
525 Criteria for Federal program risk.
530 Criteria for a low-risk auditee.

Appendix A to Part __ - Data Collection Form (Form SF-SAC).

Appendix B to Part __ - Circular A-133 Compliance Supplement.
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Subpart A—General
§  .100 Purpose.

This part sets forth standards for obtaining consistency and uniformity among Federal agencies for the audit of non-Federal
entities expending Federal awards.

§__.105 Deflnitions,

Auditee means any non-Federal entity that expends Federal awards which must be audited under this part. Auditor means an
auditor, that is a public accountant or a Federal, State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standards (GAGAS). The term aunditor dees not include internal
anditors of non-profit organizations.

Audit finding means deficiencies which the auditor isrequired by §_ .510(a) to report in the schedule of findings and
questioned costs.

CFDA number means the number assigned to a Federal program in the Catalog of Federal Domestic Assistance (CFDA).

Cluster of programs means a grouping of closely related programs that share common compliance requirements. The types of
clusters of programs are research and development (R&D), student financial aid (SFA), and other clusters. "Other clusters" are
as defined by the Office of Management and Budget {OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the definition of a cluster of programs, When designating an
"other cluster,” a State shall identify the Federal awards included in the cluster and advise the subrecipients of compiiance
requirements applicable to the cluster, consistent with § .400(d)() and §__.400(d)(2), respectively. A cluster of programs
shall be considered as one program for determining major programs, as described in §___.520, and, with the exception of R&D
as described in §___.200(c), whether a program-specific andit may be elected.

Cognizant agency for audit means the Federal agency designated toncarry out the responsibilities described in §__.400{a).

Compliance supplement refers to the Circular A-133 Compliance Supplement, included as Appendix B to Circular A-133,
or such documents as OMB or its designee may issue to replace it. This document is available from the Govemnment Printing
Office, Superintendent of Documents, Washington, DC 20402-9325.

Corrective action means action taken by the auditee that:

" (1) Corrects identified deficiencies;

{2) Produces recommended improvements; or
{3) Demonstrates that audit findings are either invalid or do nat warrant auditee action.
Federal agency has the same meaning as the term agency in Section 551(1) of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-reimbursement contracts that non-Federal entities receive
directly from Federal awarding agencies or indirectly from pass-through entities. It does not include procurement contracts,
under grants or contracts, used to buy goods or services from vendors. Any audits of such vendors shall be covered by the
terms and conditions of the contract. Contracts to operate Federal Government owned, contractor operated facilitics (GOCOs)
are exciuded from the requirements of this part. ’

Federal awarding agency means the Federal agency that provides an award directly to the recipient.

Federal financial assistance means assistance that non-Federal entities receive or administer in the form of grants, loans, loan
guarantees, property (including donated surplus property), cooperative agreements, interest subsidies, insurance, food
commodities, direct appropriations, and other assistance, but does not include amounts received as reimbursement for services
rendered to individuals as described in §___.205(h) and §  .205(i).

Federal program means:’
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(1) All Federal awards to a non-Federal entity assigned a single number in the CFDA.

{2) When no CFDA number is assigned, all Federal awards from the same agency made for the same purpose should be
combined and considered one prograrm.

(3) Notwithstanding paragraphs (I) and (2) of this definition, a cluster of programs. The types of clusters of programs are:
{i) Research and development {R&D); |

(ii) Student financial aid (SFA); and

(iit) "Other clusters,” as described in the definition of cluster of programs in this section.

GAGAS means generally accepted government auditing standards issued by the Comptroller General of the United States,
which are applicable te financial audits.

Generally accepted accounting principles has the meaning specified in generally accepted auditing standards issued by the
American Institute of Certified Public Accountants (AICPA).

Indian fribe means any Indian tribe, band, nation, or other organized group or community, including any Alaskan Native
village or regional or village corporation (as defined in, or established under, the Alaskan Native Claims Settlement Act) that is
recognized by the United States as cligible for the special programs and services provided by the United States to Indians
because of their status as Indians.

Internal control means a process, effected by an entity's management and other personnel, designed to provide reasonable
assurance regarding the achievement of objectives in the following categories:

(1) Effectiveness and efficiency of operations;
(2) Reliability of financial reporting; and
(3) Comptiance with applicable faws and regulations.

Internal control pertaining to the compliance requirements for Federal programs (Intemal control over Federal
programs) means a process--effected by an entity's management and other personnel--designed to provide reasonable assurance
regarding the achievement of the following objectives for Federal programs: :

(1) Transactions are properly recorded and accounted for to:
(i) Permit the preparation of reliable financial statements and Federal reports;

(ii) Maintain accountability over assets; and

(iiiy Demonstrate compliance with laws, regulations, and other compliance requirements;

(2) Transactions are executed in compliance with:

(i} Laws, regulations, and the provisions of contracts or grant agreements that could have a direct and material effect on a
Federal program; and

(ii) Any other laws and regulations that are identified in the compliance supplement; and
(3) Funds, property, and other asscts are safeguarded against loss from unauthorized use or disposition.
Loan means a Federal loan or loan guarantee received or administered by a non-Federal entity.

Local government means any unit of local government within a State, including a county, borough, municipality, city, town,
township, parish, local public authority, special district, school district, intrastate disrict, council of governments, and any
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- other instrumentality of local government.

Mafor program means a Federal program determined by the auditor to be a major program in accordance with §___.520 ora
program identified as a major program by a Federal agency or pass-through entity in accordance with §  .215(c).

Management decision means the evaluation by the Federat awarding agency or pass-through entity of the audit findings and
corrective action plan and the issuance of a written decision as to what corrective action is necessary.

Non-Federal entity means a State, local government, or nonl-proﬁt organization.

Non-profit organlzation means:

(1) any corporation, trust, association, cooperative, or other organization that:

(i) Is operated primarily for scientific, educational, service, charitable, or similar purposes in the public interest;
{ii) Is not organized primarily for profit; and

(it} Uses its nef proceeds to maintain, improve, or expand its operations; and

{2) The term non-profit organization includes non-profit institutioﬁs of higher education and hospitals.

OMB means the Executive Office of the President, Office of Management and Budget.

Oversight agency for audit means the Federal awarding agency that provides the predominant amount of direct funding to a
recipient not assigned a cognizant agency for audit. When there is no direct funding, the Federal agency with the predominant
indirect funding shall assume the oversight responsibilities. The duties of the oversight agency for audit are described in

§_.400(D).

Pass-through entity means a non-Federal entity that provides a Federal award fo a subrecipient to carry out a Federal
program.

Program-specific audit means an audit of one Federal program as provided forin §__ ,200(c}and §__ .235.
Qucstioned cost means a cost that is questioned by the auditor because of an audit finding:

(1) Which resulted from a violation or possible violation of a provision of a law, regulation, contract, grant, cooperative
agreement, or other agreement or documnent governing the use of Federal funds, including funds used to match Federal funds;

(2} Where the costs, at the time of the andit, are not supported by adequate documentation; or

.

(3) Where the costs incurred appear unreasonable and do not reflect the actions a prudent person would take in the
circumstances.

Recipient means a non-Federal entity that expends Federal awards received directly from a Federal awarding agency to carry
out a Federal program,

Research and development (R&D)} means all research activities, both basic and applied, and all development activities that
are performed by a non-Federal entity. Research is defined as a systematic study directed toward fuller scientific knowledge
or understanding of the subject studied, The term research alse includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as other research and development activities and where
such activities are not included in the instruction function. Development is the sysiematic use of knowledge and understanding
gained from research directed toward the production of useful materials, devices, systems, or methods, including design and
development of prototypes and processes.

Single audit means an andit which includes both the entity's financial statements and the Federal awards as described in
§__.s00. '

State means any State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands,
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Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and the Trust Territory of the Pacific Islands,
any instrumentality thereof, any multi-State, regional, or interstate entity which has governmental functions, and any Indian
tribe as defined in this section.

Student Financial Aid (SFA) includes those programs of general student assistance, such as those authorized by Title IV of
the Higher Education Act of 1965, as amended, (20 U.5.C. 1070 et seq.) which is administered by the U.S. Department of
Education, and similar programs provided by other Federal agencies. It does not include programs which provide fellowships
or similar Federal awards to students on a competitive basis, or for specified studies or research.

Subrecipient means a non-Federal entity that expends Federal awards received from a pass-through entity to carry outa
Federal program, but does not include an individual that is a beneficiary of such a program. A subrecipient may also be a
recipient of other Federal awards directly from a Federal awarding agency. Guidance on distinguishing between a subrecipient
and a vendor is provided in §__ ,210.

Types of compliance requirements refers to the types of compliance requirements listed in the compliance supplement.
Examples include: activities allowed or unallowed; allowable costs/cost principles; cash management; eligibility; matching,
tevel of effort, earmarking; and, reporting.

Vendor means a dealer, distributor, merchant, or other seller providing goods or services that are required for the conduct of a
Federal program. These goods or services may be for an organization's own use or for the use of beneficiaries of the Federal
program. Additional guidance on distinguishing between a subrecipient and a vendor is provided in §___.210.

Subpart B-Audits
§  .200 Audit requirements.

(a) Audit required. Non-Federal entities that expend $300,000 or more in a year in Federal awards shall have a single or
program-specific audit conducted for that year in accordance with the provisions of this part, Guidance on determining Federal
awards expended is provided in §__ ,205.

(b) Single audit. Non-Federal entities that expend $300,000 or more in a ycar in Federal awards shall have a single audit
conducted in accordance with § __ .500 except when they elect to have a program-specific audit conducted in accordance with
paragraph (c) of this section.

(c) Program-specific audit election. When an auditee expends Federal awards under only one Federal program (excluding
R&D) and the Federal program's laws, regulations, or grant agreements do not require a financial statement audit of the
auditee, the auditee may elect to have a program-specific audit conducted in accordance with § 235, A program-specific
audit may not be elected for R&D unless all of the Federal awards expended were received from the same Federal agency, or
the same Federal agency and the same pass-through entity, and that Federal agency, or pass-through entity in the case of a
subrecipient, approves in advance a program-specific audit.

(d) Exemption when Federal awards expended are less than $300,000. Non-Federal entities that expénd less than $300,000
a year in Federal awards are exempt from Federal audit requirements for that year, except as noted in §___.215(a), but records
must be available for review or audit by appropriate officials of the Federal agency, pass-through entity, and General
Accounting Office (GAO).

() Federally Funded Research and Development Centers (FFRDC). Management of an auditee that owns or operates a
FFRDC may elect to treat the FFRDC as a separate entity for purposes of this part,

§_ 205 Basis for determining Federal awards expended.

{2) Determining Federal awards expended. The determination of when an award is expended should be based on when the
activity related to the award occurs. Generally, the activity pertains to events that require the non-Federal entity to comply with
laws, regulations, and the provisions of contracts or grant agreements, such as: expenditure/expense transactions associated
with grants, cost-reimbursement contracts, cooperative agreements, and direct appropriations; the disbursement of funds
passed through to subrecipients; the use of loan proceeds under loan and loan guarantee programs; the receipt of property; the
receipt of surplus property; the receipt or use of program income; the distribution or consumption of food commodities; the
disbursement of amounts entitling the non-Federal entity to an interest subsidy; and, the period when insurance is in force,

(b) Loan and loan guarantees (loans). Since the Federal Government is at risk for loans untit the debt is repaid, the following
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guidelines shall be used to calculate the value of Federal awards expended under loan programs, except as noted in paragraphs
(c} and (d) of this section:

(1) Value of new loans made or received during the fiscal year; plus
(2) Balance of loans from previous years for which the Federal Government imposes continuing compliance requirements; plus
(3) Any interest subsidy, cash, or administrative cost altowance received.

(c) Loan and loan guarantees {loans) at institutions of higher education. When loans are made to students of an institution
of higher education but the institution does not make the loans, then only the value of loans made during the year shall be
considered Federal awards expended in that year. The balance of loans for previous years is not included as Federal awards
expended because the lender accounts for the prior balances.

(d) Prior loan and loan guarantees (loans). Loans, the proceeds of which were received and expended in prior-years, are not
considered Federal awards expended under this part when the laws, regulations, and the provisions of contracts or grant
agreements pertaining to such loans impose no continuing compliance requirements other than to repay the loans.

(¢) Endowment funds. The cumulative balance of Federal awards for endowment funds which are federally restricted are
considered awards expended in each year in which the funds are still restricted.

(f) Free rent. Free rent received by itself is not considered a Federal award expended under this part. However, free rent
received as part of an award to carry out a Federal program shall be included in determining Federal awards expended and
subject to audit under this part. .

(g) Valuing non-cash assistance, Federal non-cash assistance, such as free rent, food stamps, food commodities, donated
property, or donated surplus property, shall be valued at fair market value af the time of receipt or the assessed value provided
by the Federal agency.

(h) Medicare. Medicare payments to a non-Federal entity for providing patient care services to Medicare eligible individuals
are not considered Federal awards expended under this part.

(1) Medicaid. Medicaid payments to a subrecipient for providing patient care services to Medicaid eligible individuals are not
considered Federal awards expended under this part unless a State requires the funds to be treated as Federal awards expended
because reimbursement is on a cost-reimbursement basis.

(i) Certain loans provided by the National Credit Union Administration. For purposes of this part, loans made from the
National Credit Union Share Insurance Fund and the Central Liquidity Facility that are funded by contributions from insured
institutions are not considered Federal awards expended.

§ _ .210 Subrecipient and vendor determinations.

r

{a) General. An auditee may be a recipient, a subrecipient, and a vendor. Federal awards expended as a tecipient ora
subrecipient would be subject to audit under this part. The payments received for goods ot services provided as a vendor would
not be considered Federal awards. The guidance in paragraphs (b) and (¢) of this section should be considered in determining
whether payments constitute a Federal award or a payment for goods and services.

(b) Federal award. Characteristics indicative of a Federal award received by a subrecipient are when the organization:
(1} Determines who is eligible to receive what Federal financial assistance;

(2)Has its perfon'n:;nce measured against whether the objectives of the Federal program are met;

(3) Has responsibility for programmatic decision making;

{4) Has responsibility for adherence to applicable Federa! program compliance requirements; and

(5) Uses the Federal funds to carry out a program of the organization as compared to providing goods or services for a program
of the pass-through entity.
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(c) Payment for goods and services. Characteristics indicative of a payment for goods and services received by a vendor are
when the organization:

(1) Provides the goods and services within normal business operations;

(2) Provides similar goods or services to many different purchasers;

(3) Operates in a competitive environment;

(4) Provides goods or services that are ancillary to the operation of the Federal program; and
¢5) Is not subject to compliance requirements of the Federal program.

(d) Use of judgment In making determination. There may be unusual circumstances or exceptions to the listed
characteristics. In making the determination of whether a subrecipient or vendor relationship exists, the substance of the
refationship is more important than the form of the agreement. It is not expected that all of the characteristics will be present
and judgment should be used in determining whether an entity is 2 subrecipient or vendor.

(€) For-profit subrecipient. Since this part does not apply to for-profit subrecipients, the pass-through entity is responsible for
establishing requirements, as necessary, to ensure compliance by for-profit subrecipients, The contract with the for-profit
subrecipient should describe applicable compliance requirements and the for-profit subrecipient's compliance responsibility.
Methods to ensure compliance for Federal awards made to for-profit subrecipients may include pre-award audits, monitoring
during the contract, and post-award audits.

(f) Compliance responsibility for vendors. In most cases, the auditee's compliance responsibility for vendors is only to
ensure that the procurement, receipt, and payment for goods and services comply with laws, regulations, and the provisions of
contracts or grant agreements. Program compliance requirements normally do not pass through to vendors. However, the
auditee is responsible for ensuring compliance for vendor transactions which are structured such that the vendor is responsible
for program compliance or the vendor's records must be reviewed to determine program compliance. Also, when these vendor
transactions relate to a major program, the scope of the audit shall include detenmining whether these transactions are in
compliance with laws, regulations, and the provisions of contracts or grant agreements.

§ 215 Relation to other audit requirements.

(a) Audit under this part in lien of other audits. An audit made in accordance with this part shall be in lieu of any financial
audit required under individual Federal awards. To the extent this audit meets a Federal agency's needs, it shall rely upon and
use such audits. The provisions of this part neither limit the authority of Federal agencies, including their Inspectors General,
or GAO to conduct or arrange for additional audits (e.g., financial audits, performance audits, evaluations, inspections, or
reviews) nor authorize any auditee to constrain Federa} agencies from carrying out additional audits. Any additionat audits
shall be planned and performed in such a way as to build upon work performed by other auditors.

(b) Federal agency to pay for additional audits. A Federal agency that conducts or contracts for additional audits shali,
consistent with other applicable laws and regulations, arrange for funding the full cost of such additional audits.

(c) Request for a program to be audited as a major program. A Federal agency may request an auditee to have a particular
Federal program audited as a major program in lieu of the Federal agency conducting or arranging for the additional audits. To
allow for planning, such requests should be made at least 180 days prior to the end of the fiscal year to be audited. The auditee,
after consultation with its auditor, should promptly respond to such request by informing the Federal agency whether the
program would otherwise be audited as a major program using the risk-based audit approach described in §__ 520 and, if not,
the estimated incremental cost. The Federal agency shall then promptly confimm to the auditee whether it wants the program
audited as a major program. If the program is to be audited as a major program based upon this Federal agency request, and the
Federal agency agrees to pay the full incremental costs, then the auditee shall have the program audited as a major program. A
pass-through entity may use the provisions of this paragraph for a subrecipient.

§ 220 Frequency of audits.

Except for the provisions for biennial audits provided in paragraphs (a) and (b) of this section, audits required by this part shal
be performed annually. Any biennial audit shall cover both years within the biennial period.

(2) A State or local government that is required by constitution or statute, in effect on January 1, 1987, to undergo its audits
less frequently than annually, is permitted to undergo its audits pursuant to this part bienniatly. This requirement must still be
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in effect for the biennial period under audit.

{(b) Any non-profit organization that had bienniat audits for all biennial periods ending between July 1, 1592, and January 1,
1995, is permitted to undergo its audits pursuant to this part biennially.

§__.225 Sanctions.

No audit costs may be charged to Federal awards when audits required by this part have not been made or have been made but
not in accordance with this part. In cases of continued inabitity or unwillingness to have an audit conducted in accordance with
this part, Federal agencies and pass-through entities shatl take appropriate action using sanctions such as:

{a) Withholding a percentage of Federal awards until the audit is completed satisfactorily;
(b) Withholding or disallowing overhead costs;

{c) Suspending Federal awards until the audit is conducted; or

{(d) Terminating the Federal award.

§_ .230 Audit costs,

(a) Allowable costs. Unless prohibited by taw, the cost of audits made in accordance with the provisions of this part are
allowable charges to Federal awards. The charges may be considered a direct cost or an allocated indirect cost, as determined
in accordance with the provisions of applicable OMB cost principles circulars, the Federal Acquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.

(b) Unallowable costs. A non-Federal entity shall not charge the following to a Federal award:

(1) The cost of any audit under the Single Audit Act Amendments of 1996 (31 U.S.C. 7501 et seq.) not conducted in
accordance with this part,

{2) The cost of auditing a non-Federal entity which has Federal awards expended of less than $300,000 per year and is thereby
exempted under § _.200(d) from having an audit conducted under this part. However, this does not prohibit a pass-through
entity from charging Federal awards for the cost of limited scope audits to monitor its subrecipients in accordance with
§_.400(d)(3), provided the subrecipient does not have a single audit. For purposes of this part, limited scope audits only
include agreed-upon procedures engagements conducted in accordance with either the AICPA's generally accepted auditing
standards or attestation standards, that are paid for and arranged by.a pass-through entity and address only one or more of the
following types of compliance requirements: activities allowed or unallowed; allowable costs/cost principles; eligibility;
matching, level of effort, earmarking; and, reporting. -

§ 235 Program-specific audits.

’

(a) Program-specific audit guide available. In many cases, a program-specific audit guide will be available to provide
specific guidance to the auditor with respect to internal control, compliance requirernents, suggested audit procedures, and
audit reporting requirements. The auditor shoutd contact the Office of Inspector General of the Federal agency to determine

- whether such a guide is available. When a current program-specific audit guide is available, the auditor shall follow GAGAS
and the guide when performing a program-specific audit.

(b) Program-specific audit guide not available. (1) When a program-specific audit guide is not available, the auditee and
auditor shall have basically the same responsibilities for the Federal program as they would have for an audit of a major
program in a single audit. '

(2) The auditee shall prepare the financial statement(s) for the Federal program that includes, at a minimum, a schedule of
expenditures of Federal awards for the program and notes that describe the significant accounting policies used in preparing
the schedule, a summary schedule of prior audit findings consistent with the requirements of §___,315(b), and a corrective
action plan consistent with the requirements of §__.315(c).

(3) The auditor shall:

(i) Perform an audit of the financial statemeni(s) for the Federal program in accordance with GAGAS;
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{i{} Obtain an understanding of internal control and perform tests of internal control over the Federal program consistent with
the requirements of §___.500(c) for a major program,

(iii) Perform procedures to determine whether the auditee has complied with laws, regulations, and the provisions of contracts
or grant agreements that coutd have a direct and material effect on the Federal program consistent with the requirements of
§__.500{d) for a major program; and

(iv) Follow up on prior audit findings, perform procedures to assess the reasonableness of the summary schedule of prior audit
findings prepared by the auditee, and report, as a current year audit finding, when the auditor concludes that the summary
schedule of prior audit findings materially misrepresents the status of any prior audit finding in accordance with the
requirements of §___.500(e). )

(4) The auditor’s report(s) may be in the form of cither combined or separate reports and may be organized differently from the
manner presented in this section. The auditor's report(s) shall state that the audit was conducted in accordance with this part
and include the following:

(i) An opinion (or disclaimer of opinion} as to whether the financial statement(s) of the Federal program is presented fairly in
all material respects in conformity with the stated accounting policies;

(ii) A report on intemal control related to the Federal program, which shall describe the scope of testing of internat control and
the results of the tests;

(iii) A report on compliance which includes an opinion (or disctaimer of opinion) as to whether the auditee complied with
laws, regulations, and the provisions of coniracts or grant agreements which could have a direct and material effect on the
Federal program; and

{iv) A schedule of findings and questioned costs for the Federa} program that includes a summary of the auditor's resufts
relative to the Federal program in a format consistent with §___.505(d)(1) and findings and questioned costs consistent with
the requirements of §___,505(d)(3). .

(c) Report submission for program-specific audits.

(1) The audit shall be completed and the reporting required by paragraph (c)(2) or (c)(3) of this section submitted within the
earlier of 30 days after receipt of the auditor’s report(s), or nine months after the end of the audit period, unless a longer period
is agreed to in advance by the Federal agency that provided the funding or a different period is specified in a program-specific
audit guide. {(However, for fiscal years beginning on or before June 30, 1998, the audit shall be completed and the required
reporting shall be submitted within the eartier of 30 days after receipt of the auditor’s report(s), or 13 months afler the end of
the audit period, uniess a different period is specified in a program-specific audit guide.) Unless restricted by law or regulation,
the auditee shall make report copies available for public inspection.

(2) When a program-specific audit guide is available, the auditee shall submit to the Federal clearinghouse designated by OMB
the data collection form prepared in accordance with §__.320(b), as applicable to a program-specific audit, and the reporting
required by the program-specific audit guide to be retained as an archival copy. Also, the auditee shall submit to the Federal
awarding agency or pass-through entity the reporting required by the program-specific audit guide.

(3) When a program-specific audit guide is not available, the reporting package for a program-specific audit shal consist of the
financial statement(s) of the Federal program, a summary schedule of prior audit findings, and a corrective action plan as
described in paragraph (b){2) of this section, and the auditor's report(s) described in paragraph (b)(4) of this section. The data
collection form prepared in accordance with § __,320(b), as applicable to a program-specific audit, and one copy of this
reporting package shall be submitted to the Federa! clearinghouse designated by OMB to be retained as an archival copy. Also,
when the schedule of findings and questioned costs disclosed audit findings or the summary schedule of prior audit findings
reported the status of any audit findings, the auditee shall submit one copy of the reporting package to the Federal
clearinghouse on behalf of the Federal awarding agency, or directly to the pass-through entity in the case of a subrecipient.
Instead of submitting the reporting package to the pass-through entity, when a subrecipient is not required to submit a reporting
package to the pass-through entity, the subrecipient shall provide written notification to the pass-through entity, consistent with
the requirements of §___.320(€)(2). A subrecipient may submit a topy of the reporting package to the pass-through entity to
comply with this notification requirement.

(d) Other sections of this part may apply. Program-specific audits are subjectto §___.100 through §__ .215(b), §__ .220
through § 230, §__ 300 through §__.305, §_ Ja15,§_ 32000 through § _ .320(j), §__.400 through §___ 405,
§_ .510through § .515, and other referenced provisions of this part unless contrary to the provisions of this section, a
program-specific audit guide, or program laws and regulations.
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Subpart C—-Auditees
§__ .300 Auditee responsibilities.
The auditee shall:

{a) Identify, in its accounts, all Federal awards received and expended and the Federal programs under which they were
received. Federal program and award identification shall include, as applicable, the CFDA title and number, award number and
year, name of the Federal agency, and name of the pass-through entity.

{b) Maintain interna! control over Federal programs that provides reasonable assurance that the auditee is managing Federal
awards in compliance with laws, regulations, and the provisions of contracts or grant agreements that could have a materiat
effect on each of its Federal programs. '

(c) Comply with laws, regulations, and the provisions of contracts or grant agreernents related to each of its Federal programs.

(d) Prepare appropriate financial statements, including the schedule of expenditures of Federal awards in accordance with
§_ 310

(¢) Ensure that the audits required by this part are properly performed and submitted when due. When extensions to the report
submission due date required by §__.320(a) are granted by the cognizant or oversight agency for audit, promptly notify the

Federal clearinghouse designated by OMB and each pass-through entity providing Federal awards of the extension.

(f) Follow up and take corrective action on audit findings, including preparation of a summary schedule of prior audit findings
and a corrective action plan in accordance with §  315(b) and §___.315(c), respectively.

§ 305 Auditor selection.

(a) Auditor procurement. In procuring audit services, auditees shall follow the procurement standards prescribed by the
Grants Management Common Rule (hereinafter referred to as the "A-102 Common Rule") published March 11, 1988 and
amended April 19, 1995 [insert appropriate CFR citation], Circular A-110, "Uniform Administrative Requirements for Grants
and Agreements with Institutions of Higher Education, Hospitals and Other Non-Profit Organizations," or the FAR (48 CFR
part 42), as applicable (OMB Circulars are available from the Office of Administration, Publications Office, room 2200, New
Executive Office Building, Washington, DC 20503). Whenever possible, auditees shall make positive efforts to utilize smatl
businesses, minority-owned firms, and women's business enterprises, in procuring audit services as stated in the A-102
Common Rule, OMB Circular A-110, or the FAR (48 CFR part 42), as applicable. In requesting proposals for audit services,
the objectives and scope of the audit should be made clear. Factors to be considered in evaluating each proposal for audit
services include the responsiveness to the request for proposal, relevant experience, availability of staff with professional
qualifications and technical abilities, the results of external quality control reviews, and price.

{b) Restriction on auditor preparing indirect cost proposals. An auditor who prepares the indirect cost proposal or cost
allocation plan may not also be selected to perform the audit required by this part when the indirect costs'recovered by the
auditee during the prior year exceeded $1 million. This restriction applies to the base year used in the preparation of the
indirect cost proposal or cost allocation plan and any subsequent years in which the resulting indircct cost agreement or cost
atlocation plan is used to recover costs. To minimize any disruption in existing contracts for audit services, this paragraph
applies to audits of fiscal years beginning after June 30, 1998.

(c) Use of Federal auditors. Federal auditors may perform all or part of the work required under this part if they comply fully
with the requirements of this part.

§ 310 Financial statements.

(a) Financial statements. The auditee shall prepare financial statements that reflect its financial position, results of operations
or changes in net assets, and; where appropriate, cash flows for the fiscal year audited. The financial statements shall be for the
same organizational unit and fiscal year that is chosen to meet the requirements of this part. However, organization-wide
financial statements may also include departments, agencies, and other organizational units that have separate audits in
accordance with §  .500{a) and prepare separate financial statements.

{b) Scheduie of expenditures of Federal awards. The auditee shall also prepare a schedule of expenditures of Federal awards
for the period covered by the auditee's financial statements. White not required, the auditee may choose to provide information
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requested by Federal awarding agencies and pass-through entities to make the schedule easier to use. For example, when a
Federal program has multiple award vears, the auditee may list the amount of Federal awards expended for cach award year
separately. At a minimum, the schedule shalk:

(1) List individual Federal programs by Federal agency. For Federaj programs included in a cluster of programs, list individual
Federal programs within a cluster of programs, For R&D, total Federal awards expended shail be shown either by individual
award or by Federal agency and major subdivision within the Federal agency. For example, the National Institutes of Health is
a major subdivision in the Department of Health and Human Services,

(2) For Federal awards received as a subrecipient, the name of the pass-through entity and identifying number assigned by the
pass-through entity shall be included.

(3) Provide total Federal awards expended for each individual Federal program and the CFDA number or other identifying
number when the CFDA information is not available,

(4) Include notes that describe the significant accounting policies used in preparing the schedule.

(5} To the extent practical, pass-through entities should identify in the schedule the total amount provided to subrecipients
from each Federal program.

(6) Include, in either the schedule or a note to the schedule, the value of the Federal awards expended in the form of non-cash
assistance, the amount of insurance in effect during the year, and loans or loan guarantees outstanding at year end. While not
required, it is preferable to present this information in the schedule.

§__ 315 Audit findings follow-up,

(a) General. The auditee is responsible for follow-up and corrective action on all audit findings. As part of this responsibility,
the auditee shall prepare a summary schedule of prior audit findings. The auditee shaH also prepare a corrective action plan for
current year audit findings. The summary schedule of prior audit findings and the corrective action plan shall include the
reference numbers the auditor assigns to audit findings under §__ .510(c). Since the summary schedute may include audit

findings from muitiple years, it shall include the fiscal year in which the finding initially occurred,

(b) Summary schedule of prior audit findings. The summary schedule of prior audit findings shall report the status of aj}
audit findings included in the prior audit's schedule of findings and questioned costs relative to F ederal awards. The summary
schedule shalt aiso include audit findings reported in the prior audit's summary schedule of prior audit findings except audit

(1) When audit findings were fully corrected, the summary schedule need only list the audit findings and state that corrective
action was taken,

(2) When audit findings were not corrected or were only partially corrected, the summary schedule shall deseribe the planned
corTective action as well as any partial corrective action taken,

(3) When corrective action taken is significantly different from corrective action previously reported in a corrective action plan
or in the Federal agency's or pass-through entity’s management decision, the summary schedule shali provide an explanation.

(4) When the auditee believes the audit findings are no longer valid or do not warrant further action, the reasons for this
position shalf be described in the summary schedule. A valid reason for considering an audit finding as not warranting further

action is that all of the following have occurred:

(i) Two years have passed since the audit report in which the finding occurred was submitted to the Federal clearinghouse;
(it) The Federal agency or pass-through entity is not currently following up with the auditee on the audit finding; and
(iii) A management decision was not issued.

() Corrective action plan. At the completion of the audit, the auditee shall prepare a corrective action plan to address each
audit finding included in the current year auditor’s reports. The corrective action plan shall provide the name(s) of the contact
person(s) responsible for corrective action, the corrective action planned, and the anticipated completion date. If the auditee
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does not agree with the audit findings or believes corrective action is not required, then the corrective action plan shall include
an explanation and specific reasons.

§ _ .320 Report submission.

(a) General. The audit shail be completed and the data collection form described in paragraph (b) of this section and reporting
package described in paragraph (c) of this section shall be submitted within the carlier of 30 days after receipt of the auditor's
report(s), or nine months after the end of the audit period, uniess a longer period is agreed to in advance by the cognizant or
oversight agency for audit, (However, for fiscal years beginning on or before June 30, 1998, the audit shall be completed and
the data collection form and reporting package shall be submitted within the earlier of 30 days after receipt of the auditor's
report(s), or 13 months after the end of the audit period.) Unless testricted by law or regulation, the auditee shalt make copies
available for public inspection.

(b) Data Collection. (1) The auditee shall submit a data collection form which states whether the audit was completed in
accordance with this part and provides information about the auditee, its Federal programs, and the results of the audit. The
form shall be approved by OMB, available from the Federal clearinghouse designated by OMB, and include data elements
similar to those presented in this paragraph. A senior level representative of the auditee (e.g., State controller, director of
finance, chief executive officer, or chief financial officer) shall sign a statement to be included as part of the form certifying
that: the auditee complied with the requirements of this part, the form was prepared in accordance with this part (and the
instrugtions accompanying the form), and the information in¢luded in the form, in its entirety, are accurate and comptlete.

{2) The data collection form shall include the following data elements:

(i) The type of report the auditor issued on the financial statements of the auditee {i.c., unqualified opinion, quatified opinion,
adverse opinion, or disclaimer of opinion).

(ii) Where applicable, a statement that reportable conditions in internal control were disclosed by the audit of the financiat
statements and whether any such conditions were material weaknesses.

(iii) A statement as to whether the audit disclosed any noncompliance which is material to the financial statements of the
auditee.

(iv) Where applicable, a statement that reportable conditions in internal control over major programs were disclosed by the
audif and whether any such conditions were waterial weaknesses.

(v} The type of report the auditor issued on compliance for major programs (i.e., unqualified opinion, qualified opinion,
adverse opinion, or disclaimer of opinion).

(vi) A list of the Federal awarding agencies which will receive a copy of the reporting package pursuant to §___.320(d)(2) of
OMB Circular A-133, .

(vii) A yes or no statement as to whether the auditee qualified as a low-risk auditee under §__.530 of OMB Circular A-133.

{viii} The dollar threshold used to distinguish between Type A and Type B programs as defined in§___.520(b) of OMB
Circular A-133.

(ix) The Catalog of Federal Domestic Assistance (CFDA) number for each Federal program, as applicable.

{x) The name of each Federat program and identification of each major program., Individuat programs within a cluster of
programs should be listed in the same level of detail as they are listed in the schedule of expenditures of Federal awards.

(xi) The amount of expenditures in the schedule of expenditures of Federal awards associated with each Federal program.

(xii) For each Federal program, a yes of no statement as to whether there are audit findings in each of the following types of
compliance requirements and the total amount of any questioned costs:

{(A) Activities allowed or unaltowed.

(B) Allowable costs/cost principles.
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(C) Cash management.

{D) Davis-Bacon Act.

(E) Eligibility.

(F) Equipment and real property management.
(G) Matching, level of effort, earmarking.

(H) Period of availability of Federal funds.

(1) Procurement and suspension and debarment.
(J) Program income,

(K) Real property acquisition and refocation assistance.
(L) Reporting.

(M) Subrecipient monitoring.

{N) Special tests and provisions.

(xiii) Auditee Name, Employer Identification Number(s), Name and Title of Certifying Official, Telephone Number,
Signature, and Date.

(xiv) Auditor Name, Name and Title of Contact Person, Auditor Address, Auditor Telephone Number, Signature, and Date.
(xv) Whether the auditee has either a cognizant or oversight agency for audit.

{xvi) The name of the cognizant or oversight agency for audit determined in accordance with §__ .400(a) and §__ .400(b),
respectively.

(3} Using the information included in the reporting package described in paragraph (c) of this section, the auditor shall
complete the applicable sections of the form. The auditor shall sign a statement to be included as part of the data collection
form that indicates, at a minimum, the source of the information-included in the form, the auditor's responsibility for the
information, that the form is not a substitute for the reporting package described in paragraph (c) of this section, and that the
content of the form is limited to the data elements prescribed by OMB.

]

(c) Reporting package. The reporting package shall include the:

_ (1) Financial statements and schedule of expenditures of Federal awards discussed in §__ .310(a) and §__ .310(b),
respectively; :

(2) Summary schedule of prior audit findings discussed in §___.315(b};
(3} Auditor's report(s) discussed in §__.505; and
(4) Corrective action plan discussed in §___,315(c}.

(d) Submission to clearinghouse. All auditees shall submit to the Federal clearinghouse designated by OMB the data
collection form described in paragraph (b} of this section and one copy of the reporting package described in paragraph (c) of
this section for:

(1) The Federat clearinghouse to retain as an archival copy; and
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(2) Each Federal awarding agency when the schedute of findings and questioned costs disclosed audit findings relating to
Federal awards that the Federal awarding agency provided directly or the summary schedule of prior audit findings reported
the status of any audit findings relating o Federal awards that the Federal awarding agency provided directly.

{¢) Additional submission by subrecipients. (1) In addition to the requirements discussed in paragraph (d) of this scction,
auditees that are also subrecipients shall submit to each pass-through entity one copy of the reporting package described in
paragraph (c) of this section for each pass-through entity when the schedule of findings and questioned costs disclosed audit
findings refating to Federal awards that the pass-through entity provided or the summary schedule of prior audit findings
reported the status of any audit findings retating to Federal awards that the pass-through entity provided.

(2) Instead of submitting the reporting package to a pass-through entity, when a subrecipient is not required to submit a
reporting package to a pass-through entity pursuant to paragraph (e)(1) of this section, the subrecipient shall provide written
notification to the pass-through entity that: an audit of the subrecipient was conducted in accordance with this part (including
the period covered by the audit and the name, amount, and CFDA number of the Federal award(s) provided by the pass-
through entity); the schedule of findings and questioned costs disclosed no audit findings relating to the Federal award(s) that
the pass-through entity provided; and, the summary schedule of prior audit findings did not repoit on the status of any audit
findings relating to the Federal award(s) that the pass-through entity provided. A subrecipient may submit a copy of the
reporting package described in paragraph (c) of this section to a pass-through entity to comply with this notification
requirement.

(F) Requests for report copies. In response to requests by a Federal agency or pass-through entity, auditees shali submit the
appropriate copics of the reporting package described in paragraph (c) of this section and, if requested, a copy of any
management letters issued by the auditor.

(g) Report retention requirements. Auditees shall keep one copy of the data collection form described in paragraph (b) of
this section and one copy of the reporting package described in paragraph (c) of this section on file for three years from the
date of submission to the Federal clearinghouse designated by OMB. Pass-through entities shall keep subrecipients'
submissions on file for three years from date of receipt.

(h) Clearinghouse responsibilities. The Federal clearinghouse designated by OMB shall distribute the reporting packages
received in accordance with paragraph (d)(2) of this section and §__.235(c)(3) to applicable Federal awarding agencies,
maintain a data base of completed audits, provide appropriate information to Federal agencies, and follow up with known
auditees which have not submitted the required data collection forms and reporting packages.

(i) Clearinghouse address. The address of the Federal clearinghouse currently designated by OMB is Federal Audit
Clearinghouse, Bureau of the Census, 1201 E. [0th Street, Jeffersonville, IN 47132.

{j) Electronic filing. Nothing in this part shall preclude electronic submissions to the Federal clearinghouse in such manner as
may be approved by OMB, With OMB approval, the Federal clearinghouse may pilot test methods of electronic submissions.

Subpart D—Federal Agencies and Pass-Through Entities
§ 400 Responsibilities.

(2) Cognizant agency for audit responsibilities. Recipients expending more than $25 million a year in Federal awards shali
have a cognizant agency for audit. The designated cognizant agency for audit shall be the Federal awarding agency that
‘provides the predominant amount of direct funding to a recipient unless OMB makes a specific cognizant agency for audit
assignment. To provide for continuity of cognizance, the determination of the predominant amount of direct funding shali be
based upon direct Federal awards expended in the recipient's fiscal years ending in 1995, 2000, 2005, and every fifth year
thereafter. For example, audit cognizance for periods ending in 1997 through 2000 will be determined based on Federal awards
expended in 1995, (However, for States and local govemments that expend more than $25 mitlion a year in Federal awards and
have previously assigned cognizant agencies for audit, the requirements of this paragraph are not effective until fiscal years
beginning after June 30, 2000.) Notwithstanding the manner in which audit cognizance is determined, a Federal awarding
agency with cognizance for an auditee may reassign cognizance to another Federal awarding agency which provides
substantial direct funding and agrees to be the cognizant agency for audit. Within 30 days after any reassignment, both the old
and the new cognizant agency for audit shall notify the auditee, and, if known, the auditor of the reassignment. The cognizant

. agency for audit shall:

(1) Provide technical audit advice and liaison to auditees and auditors.

(2) Consider auditee requests for extensions to the report submission due date required by §__ .320(a). The cognizani agency
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for audit may grant extensions for good cause.

{3) Obtain or conduct quality control reviews of selected audits made by non-Federal auditors, and provide the results, when
appropriate, to other interested organizations.

(4) Promptly inform other affected Federal agencies and appropriate Federal law enforcement officials of any direct reporting
by the auditee or its auditor of immegularities or iilegal acts, as required by GAGAS or laws and regulations.

(5) Advise the auditor and, where appropriate, the auditee of any deficiencies found in the audits when the deficiencies require
corrective action by the auditor. When advised of deficiencies, the audifee shall work with the auditor to take corrective action.
If comrective action is not taken, the cognizant agency for audit shall notify the auditor, the auditee, and applicable Federal
awarding agencies and pass-through entities of the facts and make recommendations for follow-up action. Major inadequacies
or repetitive substandard performance by auditors shall be referred to appropriate State licensing agencies and professional
bodies for disciplinary action.

{6) Coordinate, to the extent practical, audits or reviews made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon audits performed in accordance with this part.

(7) Coordinate a management decision for audit findings that affect the Federal programs of more than one agency.
(8) Coordinate the audit work and reporting responsibilities among auditors to achieve the most cost-effective audit.
(9) For biennial audits permitted under §__ 220, consider auditee requests to qualify as a low-risk auditee under §___.530(a).

(b) Oversight agency for audit responsibilities. An auditee which does not have a designated cognizant agency for audit will
be under the general oversight of the Federal agency determined in accordance with §___.105. The oversight agency for audit:

(1) Shall provide technical advice to auditees and auditors as requested.
(2) May assume all or some of the responsibilities normally performed by a cognizant agency for audit.

(c) Federal awarding agency responsibilities. The Federal awarding agency shall perform the following for the Federal
awards it makes:

(1) Identify Federal awards made by informing each recipient of the CFDA titte and numnber, award name and number, award
year, and if the award is for R&D. When some of this information is not available, the Federal agency shall provide
information necessary to clearly describe the Federal award.

(2) Advise recipients of requirements imposed on them by Federal laws, regulations, and the provisions of contracts or grant
agreements. '

(3) Ensure that audits are completed and reports are received in a timely manner and in accordance with the requirements of
this part.

{4} Provide technical advice and counsel to auditees and auditors as requested.

(5) Issue a management decision on audit findings within six months after receipt of the audit report and ensure that the
recipient takes appropriate and timely corrective action.

{6) Assign a person responsible for providing annual updates of the compliance supplement to OMB.
(d) Pass-through entity responsibilities. A pass-through entity shalt perform the foflowing for the Federal awards it makes:

(1) Identify Federal awards made by informing each subtecipient of CFDA title and number, award name and number, award
year, if the award is R&D, and name of Federal agency. When some of this information is not available, the pass-through
entity shall provide the best information available to describe the Federal award.

(2) Advise subrecipients of requirements imposed on them by Federal laws, regulations, and the provisions of contracts or
grant agreements as well as any supplemental requirements imposed by the pass-through entity.
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(3) Monitor the activities of subrecipients as necessary to ensure that Federal awards are used for authorized purposes in
compliance with laws, regulations, and the provisions of contracts or grant agreements and that performance goals are
achieved.

(4) Ensure that subrecipients expending $300,000 or more in Federal awards during the subrecipient's fiscal year have met the
audit requirements of this part for that fiscal year.

(5) Issue a management decision on audit findings within six months after receipt of the subrecipient’s audit report and ensure
that the subrecipient takes appropriate and timely corrective action.

{6) Consider whether subrecipient audits necessitate adjustment of the pass-through entity’s own records.

{(7) Require each subrecipient to permnit the pass-through entity and auditers to have access to the records and financial
staternents as necessary for the pass-through entity to comply with this part.

§_ .405 Management decision.

(a) General. The managerent decision shall clearly state whether or not the audit finding is sustained, the reasons for the
decision, and the expected auditee action to repay disallowed costs, make financial adjustments, or take other action. If the
auditee has not comnpleted corrective action, a timetable for follow-up should be given. Prior to issuing the management
decision, the Federal agency or pass-through entity may request

additional information or documentation from the auditee, including a request for auditor assurance related to the
documentation, as a way of mitigating disallowed costs. The management decision should describe any appeal process
available to the auditee.

(b) Federal agency. As provided in §___.400(a)(7), the cognizant agency for audit shall be responsible for coordinating a
management decision for audit findings that affect the programs of more than onc Federal agency. As provided in §___.400(c)
(5), a Federal awarding agency is responsible for issuing a management decision for findings that relate to Federal awards it
makes to recipients. Alternate arrangements may be made on a case-by-case basis by agreement ameng the Federal agencics
concemed.

(<) Pass-through entity. As provided in §__,400(d)(5), the pass-through entity shall be responsible for making the
management decision for audit findings that relate to Federal awards it makes to subrecipients.

{d) Time requirements. The entity responsible for making the management decision shall do so within six months of receipt
of the audit report. Corrective action should be initiated within six months after receipt of the audit report and proceed as
rapidly as possible. .

{e) Reference numbers. Management decisions shail inctude the reference numbers the auditor assigned to each audit finding
in accordance with §_ ".510{c). ‘

Subpart E--Auditors
§___.500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS. The audit shall cover the entire operations of the
auditee; or, at the option of the auditee, such audit shall include a series of audits that cover departments, agencies, and other
organizational units which expended or otherwise administered Federal awards during such fiscal year, provided that each such
audit shall encompass the financial statements and schedule of expenditures of Federal awards for each such department,
agency, and other organizational unit, which shall be considered to be a non-Federal entity. The financial statements and
schedule of expenditures of Federal awards shall be for the same fiscal year,

(b) Financial statements. The auditor shall determine whether the financial statements of the auditee are presented fairly in all
material respects in conformity with generally accepted accounting principles. The auditor shall also determine whether the
schedule of expenditures of Federal awards is presented fairly in all material respects in relation to the auditee's financial
statements taken as a whole.

(c) Internal control. (1) In addition to the requirements of GAGAS, the auditor shall perform procedures to obtain an
understanding of intemal control over Federal programs sufficient to plan the audit to support a low assessed level of control
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risk for major programs.
(2) Except as provided in paragraph (¢)(3) of this section, the auditor shall:

{i) Plan the testing of intermal controf over major programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

(it} Perform testing of internal control as planned in paragraph (€}(2)(i) of this section.

(3) When internal control over some or all of the compliance requirements for-a major program are likely to be ineffective in
preventing or detecting noncompliance, the planning and performing of testing described in paragraph (c)(2) of this section are
not required for those compliance requirements. However, the auditor shall report a reportable condition (including whether
any such condition is a material weakness) in accordance with § 510, assess the related control risk at the maximum, and
consider whether additional compliance tests are required because of ineffective intematl control.

(d) Compliance. (1) In addition to the requirements of GAGAS, the auditor shall defermine whether the auditee has complied
with laws, regulations, and the provisions of contraets or grant agreements that may have a direct and material effect on each
of its major programs.

(2) The principal compliance rcqmrements applicable to most Federal programs and the comphance requirements of the largest
Federal programs are included in the compliance supplement.

(3) For the compliance requirements related to Federal programs contained in the compliance supplement, an audit of these
complance requirements will meet the requirements of this part. Where there have been changes to the compliance
requirements and the changes are not reflected in the compliance supplement, the auditor shall determine the current
compliance requirements and modify the audit procedures accordingly. For those Federal programs not covered in the
compliance supplement, the auditor should use the types of compliance requirements contained in the compliance supptement
as guidance for identifying the types of compliance requirements to test, and determine the requirements governing the Federal
program by reviewing the provisions of contracts and grant agreements and the laws and regulations referred to in such
contracts and grant agreements. .

(4) The compliance testing shalt include tests of transactions and such other auditing procedures necessary to provide the
auditor sufficient evidence to support an opinion on compliance.

(e) Aundit follow-up, The auditor shall follow-up on prior andit ﬁndings, perform procedures to assess the reasonableness of
the surnmary schedule of prior audit findings prepared by the auditge in accordance with §  ,315(b), and report, as a current
year audit ﬁndmg, when the auditor concludes that the summary schedule of prior audit findings materially m:srepresents the
status of any prior audit finding. The auditor shall perform audit follow-up procedures regardless of whether a prior audit
finding relates to a major program in the current year.

(fy Data Collection Form. As required in §___.320(b)(3), the a'ﬁditor shall complete and sign specified sections of the data
collection form.

¢

§  .505 Audit reporting.

The auditor's report(s) may be in the form of either combined or separate reports and may be organized differently from the

" manner presented in this section. The auditor's report(s) shall state that the audit was conducted in accordance with this part

and include the following:

(a) An opinion (or disclaimer of opinion) as to whether the financial statements are presented fairly in all material respects in
conformity with generally accepted accounting principles and an opinion (or disclaimer of opinion} as to whether the schedule
of expenditures of Federal awards is presented fairly in all material respects in relation to the financial statements taken asa
whole.

(b) A report on internal control related to the financiat statements and major programs. This repoft shall describe the scope of
testing of internal control and the results of the tests, and, where applicable, refer to the separate schedule of findings and
questioned costs described in paragraph (d) of this section.

(c) A report on compliance with laws, regulations, and the provisions of contracts or grant agreements, noncompliance with
which could have a material effect on the financial statements. This report shall aiso include an opinion (or disclaimer of
opinion) as to whether the auditee complied with laws, regulations, and the provisions of contracts or grant agreements which
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could have a direct and material effect on each major program, and, where applicable, refer to the separate schedule of findings
and questioned costs described in paragraph {d) of this section.

(d) A schedute of findings and questioned costs which shall include the following three components:
(1) A summary of the auditor's results which shall include:

(i) The type of report the auditor issued on the financial statements of the auditee (i.e., unqualified opinion, qualified opinion,
adverse opinion, or disclaimer of opinion};

(if) Where applicable, a statement that reportable conditions in internal control were disclosed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(iii) A statement as to whether the audit disclosed any noncompliance which is material o the financial statements of the
auditee;

(iv) Where applicable, a statement that reportable conditions in internal control over major programs were disclosed by the
audit and whether any such conditions were material weaknesses;

(v) The type of report the auditor issued on compliance for major programs (i.e., unqualified opinion, qualified opinion,
adverse opinion, or disclaimer of opinion);

(vi) A statement as to whether the audit disclosed any audit findings which the auditor is required to report under §___.510(a);
(vii) An identification of major programs;

(viiiyThe dollar threshold used to distinguish between Type A and Type B programs, as described in §___,520(b); and

{ix) A statement as to whether the auditee qualified as a low-risk auditec under §_ .530.

{2) Findings relating to the financial statements which are requireq to be reported in accordance with GAGAS.

(3) Findings and questioned costs for Federal awards which shall inciude audit findings as defined in §__.510(a).

(i) Audit findings (e.g., internal controt findings, compliance findings, questioned costs, or fraud} which relate to the same
issue should be presented as a single audit finding. Where practical, audit findings should be organized by Federal agency or
pass-through entity. )

(i) Audit findings which relate to both the financial statements and Federal awards, as reported under paragraphs (d)(2) and
(d)(3) of this section, respectively, should be reported in both sections of the schedule. However, the reporting in one section
of the schedule may be in summary form with a reference to a detailed reporting in the other section of the schedute.

§ . .510 Audit flndings.

(a) Audit findings reported. The auditor shall report the following as audit findings in a schedule of findings and questicned
costs: ’

(1) Reportable conditions in internal control over major programs. The auditor’s determination of whether a deficigncy in

internal control is a reportable condition for the purpose of reporting an audit finding is in relation to a type of compliance
requirement for a major program or an audit objective identified in the compliance supplement. The auditor shall identify

reportable conditions which are individually or cumulatively material weaknesses.

(2) Material noncompliance with the provisions of laws, regulations, contracts, or grant agreements related to a major program.
The auditor's determination of whether a noncompliance with the provisions of Iaws, regulations, conlracts, or grant '
"agreements is material for the purpose of reporting an audit finding is in relation to a type of compliance requirement for a
major program or an audit objective identified in the compliance supplement.

(3} Known questioned costs which are greater than 10,000 for a type of compliance requirement for a major program. Known
questioned costs are those specifically identified by the auditor. In evaluating the effect of questioned costs on the opinion on
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compliance, the auditor considers the best estimate of total costs questioned (likely questioned costs), not just the questioned
costs specifically identified (known questioned costs). The auditor shali also report known questioned costs when likely
questioned costs are greater than 510,000 for a type of compliance requirement for a major program. In reporting questioned
costs, the auditor shall include information to provide proper perspective for judging the prevalence and consequences of the
questioned costs.

(4) Known questioned costs which are greater than $10,000 for a Federal program which is not audited as a major program.
Except for audit follow-up, the auditor is not required under this part to perform audit procedures for such a Federal program;
therefore, the auditor will normally not find questioned costs for a program which is not audited as a major program. However,
if the auditor does become aware of questioned costs for a Federal program which is not audited as a major program (e.g,., as
part of audit follow-up or other audit procedures) and the known questioned costs are greater than $10,000, then the auditor
shatl report this as an audit finding, ’

(5) The circumstances conceming why the auditor's report on compliance for major programs is other than an unqualified
opinion, unfess such circumstances are otherwise reported as audit findings in the schedule of findings and questioned costs for

Federal awards.

{6) Known fraud affecting a Federal award, unless such fraud is otherwise reported as an audit finding in the schedule of
findings and questioned costs for Federal awards. This paragraph does not require the auditor to make an additional reporting
when the auditor confirms that the fraud was reported outside of the auditor's reports under the direct reporting requirements of
GAGAS.

(7) Instances where the results of audit follow-up procedures disclosed that the summary schedule of prior audit findings
prepared by the auditee in accordance with §___,315(b) materially misrepresents the status of any prior audit finding.

(b) Audit finding detail. Audit findings shall be presented in sufficient detail for the auditee to prepare a corrective action plan
and take comrective action and for Federal agencies and pass-through entities to arrive at 2 management decision. The
following specific information shall be included, as applicable, in audit findings:

(1) Federal program and specific Federal award identification including the CFDA title and number, Federal award number
and year, name of Federal agency, and name of the applicable pass-through entity. When information, such as the CFDA title
and number or Federal award number, is not available, the auditor shall provide the best information available to describe the
Federal award.

(2) The criteria or specific requirement upon which the audit finding is based, including statutory, regulatory, or other citation.
(3) The condition found, including facts that sdpport the deficiency identified in the audit finding.
(4) Identification of questioned costs and how they were computed.

(5) Information to provide proper perspective for judging the prevalence and consequences of the audit findings, such as
whether the audit findings represent an isolated instance or a systemic problem. Where appropriate, instances identified shall
be related to the universe and the number of cases examined and be quantified in terms of dollar value. ;

(6) The possible asserted effect to provide sufficient information to the auditee and Federal agency, or pass-through entity in
the case of a subrecipient, to permit them to determine the cause and effect to facilitate prompt and proper corrective action.

(7) Recommendations to prevent future occurrences of the deficiency identified in the audit finding.
{8) Views of responsible officials of the auditee when there is disagreement with the audit findings, to the extent practical,

(c) Reference numbers. Each audit finding in the schedule of findings and questioned costs shall include a reference number
to atlow for easy referencing of the audit findings during follow-up.

§  .515 Audit working papers.

(a) Retention of working papers. The auditor shall retain working papers and reports for a minimum of three years after the
date of issuance of the auditor's report(s) to the auditee, unless the auditor is notified in writing by the cognizant agency for
audit, oversight agency for audit, or pass-through entity to extend the retention period. When the auditor is aware that the
Federal awarding agency, pass-through entity, or auditee is contesting an audit finding, the auditor shall contact the parties
contesting the audit finding for guidance prior to destrugtion of the working papers and reports,
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{b) Access to working papers. Audit working papers shall be made available upon request to the cognizant or oversight
agency for audit or its designee, a Federal agency providing direct or indirect funding, or GAQ at the completion of the audit,
as part of a quality review, to resolve audit findings, or to carry out oversight responsibilities consistent with the purposes of
this part. Access 1o working papers includes the right of Federal agencies to obtain copies of working papers, as is reasonable
and necessary.

§_ .520 Major program determination.

(a) General. The auditor shali use a risk-based approach to determine which Federal programs are major programs. This risk-
based approach shail include consideration of: Current and prior audit experience, oversight by Federal agencies and pass-
through entities, and the inherent risk of the Federal program. The process in paragraphs (b) through (i} of this section shalt be
followed.

(b) Step 1. (1) The auditor shall identify the larger Federal programs, which shall be labeled Type A programs. Type A
programs are defined as Federal programs with Federal awards expended during the audit period exceeding the larger of:

{i) $300,000 or three percent {.03) of total Federal awards expended in the case of an auditee for which total Federal awards
expended equal or exceed $300,000 but are less than or equal to $100 mitlion. ’

(i} $3 million or three-tenths of one percent (.003) of total Federal awards expended in the case of an auditee for which total
Federa! awards expended exceed $100 million but are less than or equal to $10 bitlion,

(iii} $30 million or 15 hundredths of one percent (.0015) of total Federal awards expended in the case of an auditee for which
total Federal awards expended exceed $10 billion. .

(2) Federal programs not labeled Type A under paragraph (b)(1) of this section shall be labeled Type B programs.

(3} The inclusion of farge loan and loan guarantees (foans) should not result in the exclusion of other programs as Type A
programs. When a Federal program providing loans significantly affects the number or size of Type A programs, the auditor
shall consider this Federal program as a Type A program and exclude its values in determining other Type A programs.

(4) For biennial audits permitted under §___.220, the determination of Type A and Type B programs shal be based upon the
Federal awards expended during the two-year period.

(c) Step 2. (1) The auditor shall identify Type A programs which are low-risk. For a Type A program to be considered low-
risk, it shall have been audited as a major program in at least one of the two most recent audit periods (in the most recent audit
period in the case of a biennial audit), and, in the most recent audit period, it shall have had no audit findings under § 510
(a). However, the auditor may use judgment and consider that audit findings from questioned costs under §___.510(a}(3) and
§__.510¢a)(4), fraud under §___.510(a)(6), and audit follow-up for the summary schedule of prior audit findings under

§ _.510(a)(7) do not preclude the Type A program from being low-risk. The auditor shalt consider: the criteriain §__ 523
(c), §__ .525(d)(1), §___.525(d)(2), and §___,525(d)3); the results of audit follow-up; whether any changes in personnel or
systems affecting a Type A program have significantly increased risk; and apply professional judgment in determining whether
a Type A program is low-risk. ‘

(2) Notwithstanding paragraph (c)(1) of this section, OMB may approve a Federal awarding agency's request that a Type A
program at certain recipients may not be considered Jow-risk. For example, it may be necessary for a large Type A program to
be audited as major each year at particular recipients to allow the Federal agency to comply with the Government Management
Reform Act of 1994 (31 U.S.C. 3515). The Federal agency shall notify the recipient and, if known, the auditor at least {80
days prior to the end of the fiscal year to be audited of OMB's approval.

(d) Step 3. (1) The auditor shall identify Type B programs which are high-risk using professional judgment and the criteria in
§__.525. However, should the auditor select Option 2 under Step 4 (paragraph (e)(2)(i)(B) of this section), the auditor is not
required to identify more high-risk Type B prograrms than the number of low-risk Type A programs. Except for known
reportable conditions in intemal confrol or compliance problems as discussed in §___.525(b)(1), § .525(b)(2),and §__.525
(c)(1), a single criteria in §___.525 would seldom cause a Type B program to be considered high-risk.

(2) The auditor is not expected o perform risk assessments on relatively small Federal programs. Therefore, the auditor is only
required to perform risk assessments on Type B programs that exceed the larger of:

() $100,000 or three-tenths of one percent (.003) of total Federa] awards expended when the auditee has less than or equal to
$100 million in total Federal awards expended.
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(it} $300,000 or three-hundredths of one percent (.0003) of tofal Federal awards expended when the auditee has more than
$100 million in total Federal awards expended.

(e} Step 4. At a2 minimum, the auditor shalf audit afl of the following as major programs:

(1) All Type A programs, except the auditor may exclude any Type A programs identified as low-risk under Step 2 (paragraph
{c)(1) of this section).

~ {2) (i} High-risk Type B programs as identified under either of the following two options:

(A) Option 1. At least one half of the Type B programs identified as high-risk under Step 3 {paragraph (d) of this section},
except this paragraph (€)(2)(i)(A) does not require the auditor to audit more high-risk Type B programs than the number of
low-risk Type A programs identified as low-risk under Step 2. :

(B) Option 2. One high-risk Type B program for each Type A program identified as low-risk under Step 2.

(i} When identifying which high-risk Type B programs to audit as major under either Option ! or 2 in paragraph (e)}(Z){(IHA)
or (B), the auditor is encouraged to use an approach which provides an opportunity for different high-risk Type B programs to
be audited as major over a period of time.

{3) Such additional programs as may be necessary to comply with the percentage of coverage rule discussed in paragraph () of
this section. This paragraph (€)(3) may require the auditor to audit more programs as major than the number of Type A
programs.

(f) Percentage of coverage rule. The auditor shall audit as major programs Federal programs with Federal awards expended
that, in the aggregate, encompass at least 50 percent of total Federal awards expended. If the auditee meets the criteria in

§ 530 for a low-risk auditee, the auditor need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total Federal awards expended.

() Documentation of risk. The auditor shail document in the working papers the risk analysis process used in determining
major programs.

(h) Auditor's judgment. When the major program determination was performed and documented in accordance with this part,
the auditor's judgment in applying the risk-based approach to determine major programs shall be presumed correct. Chailenges
by Federal agencies and pass-through entities shall onty be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditors guidance about the risk of a particular Federal program and
the auditor shall consider this guidance in determining major programs in audits not yet completed.

(i) Deviation fromi use of risk criteria. For first-year audits, the auditor may elect to determine major programs as all Type A
programs plus any Type B programs as necessary {o meet the percentage of coverage tule discussed in paragraph (I) of this
section. Under this option, the auditor would not be required to perform the procedures discussed in paragraphs (¢), (d), and (e)
of this section. '

(1) A first-year audit is the first year the entity is audited under this part or the first year of a change of auditors.

(2) To ensure that a frequent change of auditors would not preclude audit of high-risk Type B programs, this election for first-
year audits may not be used by an auditce more than onee in every three years.

§ 525 Criteria for Federal program risk.

(a) General. The auditor's determination should be based on an overall evaluation of the risk of noncompliance occurring
which could be material to the Federal program. The auditor shall use auditor judgment and consider criteria, such as described
in paragraphs (b), (¢), and (d) of this section, to identify risk in Federal programs. Also, as part of the risk analysis, the auditor
may wish to discuss a particular Federal program with auditee management and the Federal agency or pass-through entity.

(b) Current and prior audit experience. (1) Weaknesses in internal control over Federal programs would indicate higher
risk. Consideration should be given to the contro} environment over Federal programs and such factors as the expectation of
management's adherence to applicable laws and regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who administer the Federal programs.
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{i) A Federal program administered under multipte interna! control structures may have higher risk. When assessing riskina
large single audit, the auditor shall consider whether weaknesses are isolated in a single operating unit (e.g., one college
campus} or pervasive throughout the entity.

(ii) When significant parts of a Federal program are passed through to subrecipients, a weak system for monitering
subrecipients would indicate higher risk.

(iii) The extent to which computer processing is used to administer Federal programs, as well as the complexity of that
processing, should be considered by the auditor in assessing risk. New and recently modified computer systems may also
indicate risk.

(2) Prior audit findings would indicate higher risk, particularly when the situations identified in the audit findings could have a
significant impact on a Federal program or have not been comrected.

(3) Federal programs not recently audited as major programs may be of higher risk than Federal programs recently audited as
major programs without audit findings.

(c) Oversight exercised by Federal agencies and pass-through entities. (1) Oversight exercised by Federal agencies or pass-
through entities could indicate risk. For example, recent monitoring or other reviews performed by an oversight entity which
disclosed no significant problems would indicate lower risk. However, monitoring which disclosed significant problems would
indicate higher risk. :

(2) Federal agencies, with the concurrence of OMB, may identify Federal programs which are higher risk. OMB plans to
provide this identification in the compliance supplement.

{d) Inherent risk of the Federat program. (1) The nature of a Federal program may indicate risk. Consideration should be
given to the complexity of the program and the extent to which the Federal program contracts for goods and services. For
example, Federal programs that disburse funds through third party contracts or have eligibility criteria may be of higher risk.
Federal programs primarily involving staff payroll costs may have a high-risk for time and effort reporting, but otherwise be at
low-risk.

(2) The phase of a Federat program in its life cycle at the Federat agency may indicate risk. For example, a new Federal
program with new or interim regulations may have higher risk than an established program with time-tested regulations. Also,
significant changes in Federal programs, laws, regulations, or the provisions of contracts or grant agreements may increase
risk.

(3) The phase of a Federal program in its life cycle at the auditee may indicate risk. For example, during the first and last years
that an auditee participates in a Federal program, the risk may be higher due to start-up or closeout of program activities and
staff,

{4) Type B programs with larger Federal awards expended would be of higher risk than programs with substantially smatler
Federal awards expended. ,

§ _ 530 Criteria for a low-risk auditee.

. An auditee which meets all of the following conditions for each of the preceding two years {or, in the case of biennial audits,
preceding two audit periods) shall qualify as a low-risk auditee and be eligible for reduced audit coverage in accordance with

§_ 520

(a) Single audits were performed on an annual basis in accordance with the provisions of this part. A non-Federal entity that
has bicnnial audits does not qualify as a low-risk auditee, unless agreed to in advance by the cognizant or oversight agency for
audit. ’

{b). The auditor’s opinions on the financial statements and the schedule of expenditures of Federal awards were unqualified.
However, the cognizant or oversight agency for audit may judge that an opinion qualification does not affect the management
of Federal awards and provide a waiver.

(c) There were no deficiencies in internal control which were identified as material weaknesses under the requirements of
GAGAS. However, the cognizant or oversight agency for audit may judge that any identified material weaknesses do not affect
the management of Federal awards and provide a waiver.
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(d) None of the Federal programs had audit findings from any of the foltowing in either of the preceding two years (or, in the
case of biennial audits, preceding two audit periods) in which they were classified as Type A programs:

(1) Internat control deficiencies which were identified as material weaknesses;

{2) Noncompliance with the provisions of laws, regulations, contracts, or grant agreements which have a materiat effect on the
Type A program; or{3) Known or likely questioned costs that exceed five percent of the total Federal awards expended fora
Type A program during the year.
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Appendix E 52.203-12

(2) For cost-plus-incentive-fee coniracts, the target fee
specified in the contract at the time of award, notwithstanding
any minimum fee or “fee floor” specified in the contract;

(3) For cost-plus-award-fee contracts—

(i) The base fee established in the contract at the time
of contract award;

(ii) If no base fee is specified in the contract, 30 per-
cent of the amount of each award fee otherwise payable to the
Contractor for each award fee evaluation period or at each
award fee determination point,

{4) For fixed-price-incentive contracts, the Government
may—

(1) Reduce the contract target price and contract tar-
get profit both by an amount equal to the initial target profit
specified in the contract at the fime of contract award; or

(ii) If an immediate adjustment to the contract target
price and contract target profit would have a significant
adverse impact on the incentive price revision relationship
under the contract, or adversely affect the contract financing
provisions, the Contracting Officer may defer such adjust-
ment until establishment of the total final price ofthe contract.
The total final price established in accordance with the incen-
tive price revision provisions of the contract shall be reduced
by an amount equal to the initial target profit specified in the
contract at the time of contract award and such reduced price
shall be the total final contract price.

(5) For firm-fixed-price contracts, by 10 percent of the
initial contract price or a profit amount determined by the
Contracting Officer from records or documents in existence
prior to the date of the contract award,

(c) The Government may, at its election, reduce a prime
contractor's price or fee in accordance with the procedures of
paragraph (b) of this clause for violations of the Act by its
subcontractors by an amount not to exceed the amount of
profit or fee reflected in the subcontract at the time the sub-
contract was first definitively priced.

(d) In addition to the remedies in paragraphs (a) and (c) of
this clause, the Government may terminate this contract for
default. The rights and remedies of the Government specified
herein are not exclusive, and are in addition to any other rights
and remedies provided by law or under this contract,

(End of clause)

52,203-11 Certification and Disclosure Regarding
Payments to Influence Certain Federal Transactions.
As prescribed in 3.808, insert the following provision:

CERTIFICATION AND DISCLOSURE REGARDING PAYMENTS
TO INFLUENCE CERTAIN FEDERAL TRANSACTIONS
(APR 1991)

(a) The definitions and prohibitions contained in the
clause, at FAR 52.203-12, Limitation on Payments to Influ-
ence Certain Federal Transactions, included in this solicita-

tion, are hereby incorporated by reference in paragraph (b) of
this certification.

{b) The offeror, by signing its offer, hereby certifies to the
best of his or her knowledge and beliefthat on or after Decem-
ber 23, 1989—

(1) No Federal appropriated funds have been paid or -
will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an
employee of a Member of Congress on his or her behalf in
connection with the awarding of any Federal contract, the
making of any Federal grant, the making of any Federal loan,
the entering into of any cooperative agreement, and the exten-
sion, continuation, renewal, amendment or modification of
any Federal contract, grant, loan, or cooperative agreement;

(2) If any funds other than Federal appropriated funds
(including profit or fee received under a covered Federal
transaction) have been paid, or will be paid, to any person for
influencing or attempting to influence an officer or employee
of any agency, a Member of Congress, an officer or employee
of Congress, or an employee of a Member of Congress on his
or her behalf in connection with this solicitation, the offeror
shall complete and submit, with its offer, OMB standard form
LLL, Disclosure of Lobbying Activities, to the Contracting
Officer; and

{3) He or she will include the language of this certifica-
tion in afl subcontract awards at any tier and require that all
recipients of subcontract awards in excess of $100,000 shall
certify and disclose accordingly.

(c) Submission of this certification and disclosure is a pre-
requisite for making or entering into this contract imposed by
section 1352, title 31, United States Code. Any person who
makes an expenditure prohibited under this provision or who
fails to file or amend the disclosure form to be filed or
amended by this provision, shall be subject to a civil penalty
of not less than $10,000, and not more than $100,000, for each
such failure.

(Bnd of provision)

52,203-12 Limitation on Payments to Infltuence Certain
Federal Transactions.
As prescribed in 3,808, insert the following clause:

LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN
FEDERAL TRANSACTIONS (JUN 1997)

(a) Definitions.
“Agency,” as used in this clause, means executive agency
as defined in 2.101.
“Covered Federat action,” as used in this clause, means
any of the following Federal actions:
(1) The awarding of any Federal contract,
(2) The making of any Federal grant.
(3) The making of any Federal foan.

52.2-5
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FEDERAL ACQUISITION REGULATION

{(4) The entering into of any cooperative agreement,
(5) The extension, continuation, renewal, amendment,
or modification of any Federal contract, grant, loan, or coop-
erative agreement,
“Indian tribe” and “tribaj organization,” as used in this
clause, have the meaning provided in section 4 of the Indian

* Self-Determination and Education Assistance Act (25 U.S.C,

450B) and include Alaskan Natives,

“Tnfluencing or attempting to influence,” as used in this
clause, means making, with the intent to influence, any com-
munication to or appearance before an officer or employee of
any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in con-
nection with any covered Federal action,

“Local government,” as used in this clause, means a unit
of government in a State and, if chartered, established, or oth-
erwise recognized by a State for the performance ofa govemn-
mental duty, including a local public authority, a special
district, an intrastate district, a council of govemments, a
SPONsor group representative organization, and any other
instrementality of a local government,

“Officer or employee of an agency,” as used in this clause,
includes the following individuals who are employed by an
agency:

(1) An individual who is appointed to a position in the
Government under Title 5, United States Code, including a
position under a temporary appointment.

(2) A member of the uniformed services, as defined in
subsection 101(3), Title 37, United States Code.

(3) A special Government employee, as defined in sec-
tion 202, Title 18, United States Code.

(4) An individual who is a member of a Federal advi-
sory commitiee, as defined by the Federal Advisory Comimnit-
tee Act, Title 5, United States Code, appendix 2.

“Person,” as used in this clause, means an individual, cor-
poration, company, association, authority, firm, partnership,
seciety, State, and local government, regardless of whether
such entity is operated for profit, or not for profit. This term
excludes an Indian tribe, tribal organization, or any other
Indian organization with respect fo expenditures specifically
permitted by other Federa) law,

“Reasonable compensation,” as used in this clause, means,
with respect to a regularly employed officer or employee of
any person, compensation that is consistent with the normal
compensation for such officer or employee for work that is
not furnished to, not funded by, or not fumished in coopera-.
tion with the Federal Government,

“Reasonable payment,” as used in this clause, means, with
respect to professional and other technical Services, a pay-
ment in an ameunt that is consistent with the amount normatly
paid for such services in the private sector.

“Recipient,” as used in this clause, includes the Contractor
and all subcontractors, This term excludes an Indian tribe,

32.2-6

tribal organization, or any other Indian organization with
respect to expenditures specifically permitted by other Fed-
eral law,

*

“Regularly employed,” as used in this clause, means, with
fespect to an officer or employee of a person requesting or
receiving a Federa) contract, an officer or employee who js
employed by such person for at least 130 working days within
I year immediately preceding the date of the submission that
initiates agency consideration of such person for receipt of
such contract. An officer or employee who is employed by
such person for less than 130 working days within 1 year
immediately preceding the date of the submission that ini-
tiates agency consideration of such person shall be considered
to be regularly employed as soon as he or she is employed by
such person for 130 working days.

*“State,” as used in this clause, means a State of the United
States, the District of Columbia, the Commonwealth of
Puerto Rico, a territory or possession of the United States, an
agency or instrumentality of a State, and multi-State,
regional, or interstate entity having governmental duties and
powers,

(b) Prohibitions. (1) Section 1352 of Title 31, United
States Code, among other things, prohibits a recipient of a
Federal contract, grant, loan, or cooperative agreement from
using appropriated funds to pay any person for influencing or
attempting to influence an officer or employee of any agency,
a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with
any of the following covered Federal actions: the awarding of
any Federal contract; the making of any Federal grant; the
making of any Federal loan; the entering into of any cooper-
ative agreement; or the modification of any Federal contract,
grant, loan, or cooperative agreement.

(2) The Act also requires Contractors to furmish a dis-
closure if any funds other than Federal appropriated funds
(including profit or fee received under a covered Federal
transaction) have been paid, or will be paid, to any person for
influencing or attempting to influence an officer or employee
of any agency, a Member of Congress, an officer or employee .
of Congress, or an employee of a Member of Congress in con-
nection with a Federal contract, grant, loan, or cooperative
agreement,

(3) The prohibitions of the Act do not apply under the
following conditions: (i) Agency and legislative liaison by
own employees. (A) The prohibition on the use of appropri-
ated funds, in paragraph (b)(1) of this clause, does not apply
in the case of a payment of reasonable compensation made to
an officer or employee of a Person requesting or receiving a
covered Federal action if the payment is for agency and leg-
islative laison activities not directly related to a covered Fed-
eral action,
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(B) For purposes of subdivision (b)}(3)(i)(A) of
this clause, providing any information specifically requested
by an agency or Congress is permitted at any time.

(C) The following agency and legislative liaison
activities are permitted at any time where they are not related
to a specific solicitation for any covered Federal action:

(1) Discussing with an agency the qualitics
and characteristics (including individual demonstrations) of
the person’s products or services, conditions or terms of sale,
and service capabilities.

(2) Technical discussions and other activities
regarding the application or adaptation of the person’s prod-
ucts or services for an agency's use.

(D) The following agency and legislative liaison
activities are permitted where they are prior to format solici-
tation of any covered Federal action—

(1) Providing any information not specifically
requested but necessary for an agency to make an informed
decision about initiation of a covered Federal action;

{2) Technical discussions regarding the prepa-
ration of an unsolicited proposal prior to its official submis-
sion; and

{3) Capability presentations by persons seek-
ing awards from an agency pursuant to the provisions of the
Small Business Act, as amended by Pub. L. 95-507, and sub-
sequent amendments.

(E) Only those services expressly authorized by
subdivision (b)(3)(i)(A) of this clause are permitted under this
clause,

(ii) Professional and technical services. (A) The
prohibition on the use of appropriated funds, in paragraph
(0}(1) of this clause, does not apply in the case of—

{1} A payment of reasonable compensation
made to an officer or employee of a person requesting or

receiving a covered Federal action or an exfension, continua-

tion, renewal, amendment, or modification of a covered Fed-
eral action, if payment is for professional or technical services
rendered directly in the preparation, submission, or negotia-
tion of any bid, proposal, or application for that Federal action
or for meeting requirements imposed by or pursuant to law as
a condition for receiving that Federal action,

{2) Any reasonable payment to a person, other
than an officer or employee of a person requesting or receiv-
ing a covered Federal action or an extension, continuation,
renewal, amendment, or modification of a covered Federal
action if the payment is for professional or technical services
rendered directly in the preparation, submission, or negotia-
tion of any bid, proposal, or application for that Federal action
or for meeting requirements imposed by or pursuant to law as
a condition for receiving that Federal action. Persons other
than officers or employees of a person requesting or receiving
a covered Federal action include consultants and trade asso-
ciations.

(B) For purposes of subdivision (b)(3)(ii)(A) of
this clause, “professional and technical services” shall be lim-
ited to advice and analysis directly applying any professional
or technical discipline. For example, drafting of a legal doc-
ument accompanying a bid or proposal by a lawyer is allow-
able. Similarly, technical advice provided by an engineer on
the performance or operational capability of a piece of equip-
ment rendered directly in the negotiation of a contract is
allowable. However, communications with the intent to influ-
ence made by a professional (such as a licensed lawyer) or a
technical person (such as a licensed accountant) are not allow-
able under this section uniess they provide advice and analy-
sis directly applying their professional or technical expertise
and unless the advice or analysis is rendered directly and
solely in the preparation, submission or negotiation of a cov-
ered Federal action. Thus, for example, communications with
the intent to influence made by a lawyer that do not provide
legat advice ‘or analysis directly and solely related to the legal
aspects of his or her client's proposal, but generally advocate
one proposal over another are not allowable under this section
because the lawyer is not providing professional legal ser-
vices. Similarly, communications with the infent to influence
made by an engineer providing an engineering analysis prior
to the preparation or submission of a bid or proposal are not
allowable under this section since the engineer is providing
technical services but not directly in the preparation, submis-
sion or negotiation of a covered Federal action.

(C) Requirements imposed by or pursuant to taw
as a condition for receiving a covered Federal award include
those required by law or regulation and any other require-
ments in the actual award documents,

(D) Only those services expressly authorized by
subdivisions (b)(3)(ii)(A)(1) and (2) of this clause are permit-
ted under this clause.

(E) The reporting requirements of FAR 3.803(a)
shall not apply with respect to payments of reasonable com-
pensation made to regularly employed officers or employees
of a person, '

(¢} Disclosure. (1) The Contractor who requests or
receives from an agency a Federal contract shall file with that
agency a disclosure form, OMB standard form LLL, Disclo-
sure of Lobbying Activities, if such person has made or has
agreed to make any payment using nonappropriated funds (to
include profits from any covered Federal action), which
would be prohibited under paragraph (b){(1) of this clause, if
paid for with appropriated funds.

(2) The Contractor shall file a disclosure form at the end
of each calendar quarter in which there occurs any event that
materially affects the accuracy of the information contained
in any disclosure form previously filed by such person under
paragraph (c)(1) of this clause. An event that materially
affects the accuracy of the information reported includes—
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